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ACTIVITIES OF FEDERAL LAW ENFORCEMENT
AGENCIES TOWARD THE BRANCH DAVIDIANS

(Part 3)

FRIDAY, JULY 28, 1995

HOUSE OF REPRESENTATIVES, SUBCOMMITTEE ON CRIME,
COMMITTEE ON THE JUDICIARY, JOINTLY WITH THE
SUBCOMMITTEE ON NATIONAL SECURITY, INTER-
NATIONAL AFFAIRS, AND CRIMINAL JUSTICE, COMMIT-

TEE ON GOVERNMENT REFORM AND OVERSIGHT,
Washington, DC.

The subcommittees met, pursuant to notice, at 8:40 a.m., in room
2154, Rayburn House Office Building, Hon. Bill McCollum (chair-
man of the Subcommittee on Crime) presiding and Hon. William H.
Zeliff, Jr. (chairman of the Subcommittee on National Security,
International Affairs, and Criminal Justice).

Present from the Subcommittee on Crime: Representatives Bill
McCollum, Steven Schiff, Stephen E. Buyer, Howard Coble, Fred
Heineman, Ed Bryant of Tennessee, Steve Chabot, Bob Barr,
Charles E. Schumer, Robert C. Scott, Zoe Lofgren, Sheila Jackson
Lee, and Melvin L. Watt.

Present from the Subcommittee on National Security, Inter-
national Affairs, and Criminal Justice: Representatives William H.
Zeliff, Jr., Robert L. Ehrlich, Jr., Steven Schiff, Ileana Ros-
Lehtinen, John L. Mica, Peter Blute, Mark E. Souder, John B.
Shadegg, Karen L. Thurman, Tom Lantos, Louise McIntosh
Slaughter, Gary A. Condit, Gene Taylor, and Bill K. Brewster.

Also present from the Committee on the Judiciary: Representa-
tives Henry J. Hyde, Sonny Bono, and John Conyers, Jr.

Also present from the Committee on Government Reform and
Oversight: Representatives William F. Clinger, Jr., Cardiss Collins
of Illinois, and Gene Green.

Also present: Representative Helen Chenoweth.

Staff present from the Subcommittee on Crime: Paul J. McNulty,
chief counsel; Glenn R. Schmitt, counsel; Daniel J. Bryant, assist-
ant counsel; Audray L. Clement, clerk; Committee on the Judiciary:
Alan F. Coffey, Jr., general counsel/staff director; Dan Freeman,
parliamentarian; Julian Epstein, minority staff director; Perry
Apelbaum, minority general counsel; Melanie Sloan, minority coun-
sel; and Tom Diaz, minority counsel.

Staff present from the Subcommittee on National Security, Inter-
national Affairs, and Criminal Justice: Robert Charles, staff direc-
tor and chief counsel; T. March Bell, counsel for justice affairs; L.
Stephen Vincze, defense counsel; Mashall Cobleigh, senior policy

(1)



2

advisor; Michele Lang, special counsel; Sean Littlefield, special as-
sistant and clerk; Committee on Government Reforrm and Over-
sight: Kevin Sabo, general counsel; Judith McCoy, chief clerk; Jef-
frey Wilmot, professional staff member; Bud Myers, minority staff
director; David Schooler, minority chief counsel; Ronald Stroman,
minority deputy staff director; Donald Goldberg, minority assistant
to counsel; Cherri Branson, minority professional staff member;
Ellen Rayner, minority chief clerk; Cecelia Morton, minority office
manager; and Eddie Arnold, public affairs officer.

OPENING STATEMENT OF CHAIRMAN McCOLLUM

Mr. McCoLLUM. This session of the joint committee hearings on
the Waco matter is now convened.

Good morning. You may take your seats. For the witnesses, we
have very brief opening statements this morning. We have little
time to deal with for them today and really should not because we
have some exigency to trying to conclude these matters.

This is a very important panel this morning. We started earlier
for the convenience of our panelists as well as because our schedule
today is probably affected by the fact that the House will dis-
continue business somewhere around 3 or 4 o'clock this afternoon.

First of all, I would just simply like to open the comments by
saying that yesterday was a fruitful day in our discussions of what
happened at Waco in regard to the FBI's testimony and the evi-
dence that came in, continuing to give us the stream of what hap-
pened in the planning of the use of the CS gas and why that plan
was done.

We also heard some disturbing concerns that continue to come
forth with regard to whether or not the Attorney General in Wash-
ington got the kind of information on the negotiations that many
of us were hearing and indeed were going on at the end.

There is no question about the sincerity of our Federal Bureau
of Investigation folks negotiating, in my judgment at least, and no
question about their earnestness and belief in what they were
doing. But there continues to be some disturbing question as to
what degree the information they had and the quality of that infor-
mation in dealing with the Koresh matter at the very end of all of
this was indeed passed on to Washington.

We also are left with questions about the gas itself, the insertion
plan and so forth. Today, we're here for the approval part of that
and we want to hear from you for that reason.

I do want to comment that part of the testimony yesterday also
concerned the situation with respect to the Hostage Rescue Team.
We did hear a clarification that that team probably had the ability
to stay on the ground in Waco for about 2 more weeks before they
would have needed to have been pulled back in order to get re-
trained and in order to get some time for their proficiency skills to
be rebuilt because they were stretched pretty far.

We also heard one comment that I think was of some signifi-
cance. I do not know what it means overall, but we did hear yester-
day that Mr. Jamar had a feeling, to a 99-percent certainty, that
the Davidians would fire on the vehicles as they approached to in-
sert the gas. But apparently that was—that feeling was not con-
veyed to Mr. Potts and perhaps not on up the line. Whether that
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would have made any difference in the judgment of the Attorney
General or others on this matter of the use of gas is not at all clear
but, nonetheless, that point was made yesterday.

Now, I am not going to go further in my opening statement
today. Our objective is to be very brief. We want to announce the
schedule. We are going to have two panels today. The panel that
is before us deals with the question of the approval of the use of
CS gas, and the particular plan to insert it.

Later this afternoon, hopefully early this afternoon, we will have
a panel of experts to discuss the fire itself, what caused the fire,
which I know has been one of those things debated and discussed
and quite controversial.

We anticipate that Monday will be a session that will involve
presentations of the military’s role, to what degree were they in-
volved in support and what activities and advice they gave, as well
as a very comprehensive panel on the day of the insertion of the
gas itself, that very fateful day where the lives were lost.

It is also anticipated now, because of the time that has been
consumed in these panels, that it would be unfair to bring the At-
torney General up here very late in the day on Monday, and it
probably would be very, very late, and so we anticipate having the
final, concluding session of this hearing set on Tuesday with Attor-
ney General Reno, rather than on Monday as previously an-
nounced.

With that in mind, I would call on Mrs. Thurman for any open-
ing comment she might have.

Mrs. THURMAN. Mr. Chairman, I have opening remarks, but I re-
alize we have a time problem here with one of our witnesses today
and so, therefore, I would like to just have unanimous consent to
submit mine into the record because I think it’s more important
that we hear from these folks.

Mr. McCoLLuM. Without objection.

(The prepared statement of Mrs. Thurman follows:]

PREPARED STATEMENT OF HON. KAREN L. THURMAN, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF FLORIDA

Thank you Mr. Chairman. Clearly, the decision to try, after waiting 51 days, to
force the David Koresh and his followers to surrender peacefully to authorities was
a difficult one. Today we will begin to examine the process by which the introduc-
tion of tear gas into the compound was planned and approved.

Yesterday, we sg:nt the morning and the afternoon listening to Mr. Zimmermann,
lawyer for Steve Schneider, a resident of the Branch Davidian compound, and Dick
DeGuerin, the attorney for David Koresh. I think the one thing we can all agree
on is that Mr. Zimmermann and Dr. DeGuerin are very good defense attorneys, as
our colleague from Houston, Ms. Shelia Jackson Lee pointed out in her introduction
of her fellow Texans to the Subcommittees yesterday. The fact of the matter is that
both Mr. Zimmermann and Mr. DeGuerin said yesterday that they were going to
clear their calendars because they wanted to devote full-time to gathering evidence
for both of their clients. Yesterday was perhaps their only chance to present their
clients’ cases in a public forum.

However, 1 would like to point out some facts they may have been blurred by Mr.
Zimmermann’s and Mr. De(f}?xeﬁn’s testimony. First, 1 believe it is well-documented
that David Koresh was teaching his supporters to follow his final prophecy. We
heard that from Kiri Jewell, Dr. Bruce Perry, Joyce Sparks, and Robert Rodriguez.
The notion that Koresh would have surrendered peacefully at any time is simply
not supported by either his actions or his statements. In addition, the evidence of
child abuse, including sexual abuse, by Koresh is also undisputed. If Kiri Jewell's
testimony wasn't enough, then surely the testimony of Joyce Sparks, who spent
hour upon hour talking to the children, should convince anyone that David Koresh
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was both catpable and willingmto commit crimes against children. Remember, even
Koresh’s defense attorney admitted Koresh was worried about facing child sexual
abuse charges.

Before we begin to discuss the CS gas plan, we will hear more from the FBI about
the negotiations process. Let me welcome our first panel this morning, who because
of time constraints, we did not get to hear from yesterday. We thank you for your
patience.

Last night, we began our investigation into the negotiation process and learned
some new facts. We heard that the FBI consulted with a range of experts. Mr.
McClure, a recognized negotiations expert from Atlanta, statedg that it was nec-
essary to use only trained negotiators in dangerous siege situations. That is what
the FBI did. This is consistent with effective negotiation strategy.

Turning back to the issue of CS gas, 1 think we can characterize the decision to
use CS gas as a way of peacefully ending the standoff as one of the many hard
choices that faced the FBI during the 51 day standoff. There were no easy answers.
Would additional time in the negotiation process have altered the ultimate outcome?
I do not believe so. Once again, we have taken very compelling testimony that clear-
ly demonstrates Koresh desperately needed to fulfill his own fiery destiny.

It is important to remember that negotiations with Koresh and the Davidians had
broken down. No progress in negotiations had been made for two weeks prior to the
decision to tear-gas the compound. The plan was for gradual insertion of the gas
and the FBI even informed the Davidians that they were going to use tear gas to
bring them out of the compound. Even after being warned aiout the impending gas,
the Davidians opened fire on the FBI. The FBI did not return the fire.

We will also examine the other options available to the FBI and the Department.
I think it will be useful to examine these other options within the context of the
entire standoff. However, the fact is that tear gas is used routinely by law enforce-
ment.

I would implore all the members of the joint subcommittees to listen carefully to
all of the testimony we will receive over the next few days regarding the use of CS
gas to end the standoff at Waco. I for one am not ready to pass judgment until I

ear all the relevant facts and considerations and weigh them within the context
of the situation at Waco. Once again, | remind my colleagues of our mission: proper
oversight by way of all the facts. Thank you Mr. Chairman and I yield back the bal-
ance of my time.

Mr. McCoLLUM. Mr. Zeliff.

OPENING STATEMENT OF CHAIRMAN ZELIFF

Mr. ZELIFF. Thank you, Mr. Chairman.

Today marks the eighth day of factfinding hearings of executive
branch conduct in the Waco tragedy. Today, as with all other days,
questioning will be vigorous. It will be pointed and motivated by
our continuing twin aims of discovering the truth and then putting
things right.

I am convinced, especially after reading my mail this week—and
I've read almost all of it—that most Americans recognize the real
importance of this constitutional oversight process. They also recog-
nize that it sometimes takes courage to raise very probing and
pointed questions.

Yesterday, again, a few of my colleagues across the aisle ques-
tioned our support of law enforcement. So before turning to the is-
sues we face today, I want to pause and just be simple and clear.
First, because someone asks hard questions about Waco and what
happened there does not mean that they somehow are abandoning
our law enforcement.

Second, no supporter of law enforcement enjoys scrutinizing the
activities of the law enforcement community. The people at the top
and the bottom in law enforcement deserve our respect and most
of them know that they have it.

Many have already said that what we are doing by having these
hearings is good for America and good for them in the long run.
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1 believe and I am committed to that process. Constitutional over-
sight is the bedrock of this Nation and if it falls by the wayside,
if it can be run off the road by distractions, then we really have
a good deal to worry about, more so than just Waco.

Third, it is not just words when people on this side of the aisle
say that they know and believe in law enforcement and the men
and women who daily put their lives on the line. To the White
House, it is damage control, a spin game, a Cabinet Secretary call-
ing a Member asking him to not ask embarrassing questions, a
Justice Department press release explaining obstruction of Justice,
an EPA denunciation of a witness who comes to testify before us,
a White House spokesmen who claims that the Republicans on the
panel are against law enforcement.

Well, these are all the press stories, but let me tell you, I need
only say it once, that these are the kind of things that Americans
are sick of, the kind of conduct that disserves the entire process.

On this side of aisle today sits more than 100 years of collective
law enforcement experience. Mr. Heineman of North Carolina has
been in law enforcement for 38 years. He has been a chief of police
for 15 years. Mr. Barr of Georgia was a U.S. attorney for 4 years.
Mr. Bryant of Tennessee was a prosecutor for 8 years. Mr. Buyer
of Indiana; Mr. Shadegg of Arizona, whose father was a deputy
sheriff; Mr. Schiff of New Mexico, all former prosecutors. And the
rest, lifetime supporters, all of us, of law enforcement.

So we need to stop about the business of being against law en-
forcement. I think we are all for that. We are all for making sure
that it’s totally credible and we are going to do everything we can
to see that it stays that way.

On the issues, I will say just this: Our aims are to find the truth
1 day at a time, to educate ourselves and those who follow these
hearings, and to prevent other tragedies by understanding the
many flawed decisions that produced this one. We are almost at
the end of a set of events that occurred 27 months ago and ended
in a deadly blaze. We have all seen it on television. We will see it
again today.

Reviewing everything we learn would be impossible, but we have
learned an awful lot of new information. In these final 3 days, I
think we will find out still more information about three
untraveled topics. First, how was the CS gas decision, the final go-
ahead, really made? Did it develop over weeks, hours, or days? Was
it made by Attorney General Reno alone or not?

What was the role of Mr. Hubbell, Mr. Foster, and others close
to the President and the President himself? Who originated the
idea? When and why was an 11th-hour offer of surrender, an offer
corroborated by the Texas Rangers and also confirmed by Koresh’s
attorney in detail, rejected?

We will then turn to the fire itself and hear from an array of
arson investigators. We will hear from the Justice Department on
their pool theory of how the fire started, and we will objectively try
to answer lingering questions.

We will also hear from one of the Branch Davidians who escaped,
Mr. Clive Doyle. He will tell us what it was like to survive the fire
and what he believes about those who did not.
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Our days are full, but like all of the last 7 days, this one prom-
ises to deliver as much light as heat, as much truth as we are will-
ing to ask for, and as much goodness for the country’s sake as we
can squeeze into 8 or 10 hours.

Mr. Chairman, thank you. I look forward to the testimony.

Mr. McCoLLUM. Thank you, Mr. Zeliff.

Mr. Schumer.

Mr. SCHUMER. Thank you, Mr. Chairman.

I would like to make three points this morning. The first is, just
as my colleague, Bill Zeliff, went into a long litany of how the peo-
ple on the panel are good friends of law enforcement, just as every
day, yesterday, just about every Member of the other side before
they asked questions talked about what friends they are of law en-
forcement, well, I would answer with one line from Shakespeare:
“Methinks the lady doth protesteth too much.”

Next, I would like to talk about the two issues that are really be-
fore us today. The first involves what I call real politicization of
these hearings, and that is not an effort to find out what went
Iv_vIrong, but somehow an effort to link what happened to the White

ouse,

I found it very interesting that my friend, Mr. Zeliff, mentioned
two people in the White House only—Mr. Hubbell, who has trou-
bles of his own; and Mr. Foster, who had even greater troubles—
the two people who might be involved. Why didn’t he mention all
the other people in the White House? Well, we know why.

And why is it that there is not a shred of evidence? I read the
documents that many on the majority side said they had to have
to see if the White House was involved. The documents by their
own admission don’t have one scintilla of evidence that the White
House influenced this policy. Yes, they were informed, as it would
be in a good chain of command, but no influence.

But the majority seeks to say, over and over and over again, was
the White House involved? That, my friends, is what is ruining
these hearings. Not a desire to find the truth and go over the mis-
takes, but an effort to politicize the hearings and bring in extra-
neous issues that have nothing, nothing to do with the avowed pur-
pose of these hearings, but by smear, by innuendo, by exaggeration,
to bring an untruth into credibility, the same problem of moral rel-
ativism.

So just think why in the opening statement was just Mr. Hubbell
and Mr. Foster mentioned as in the White House but none of the
other people. I think that shows something.

The second question that we have to answer today is—and this
is a serious question, this is not like the other one, this is who set
the fire that killed 80 people? And again, I would ask my col-
leagues here to look at the evidence, not at wild theories.

Let’s remember a few things. Let’s remember that the arson
team chosen by the Texas Rangers, who both of the sides have
praised as unbiased, capable law enforcement investigators, they
conducted an exhaustive investigation and concluded deliberately—
that the fire was set deliberately by one of the persons in the
compound.

Let us remember that one of the majority’s star witnesses, and
one who has made some telling points, points I disagree with, but
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his points were telling and he was an expert, Dr. Stone. Even
though he had a lot of criticism as to how this thing came about
and what the FBI did, said that the Davidians set the fire in the
compound.

And finally, proof positive, although I’'m sure we will hear innu-
endo and doubt from the other side: tapes. Tapes from the
compound with quotes on them that are like these, quote, “They
got some fuel around in here? Yeah, they even poured it already.
Poured it already? Yeah, he got it poured.”

More quotes: “You got to put the fuel in there, too. Got to put
tThl;a fuel in there. Fuel? Is there a way to spread the fuel in there?

ere.”

Quote: “So we only light them as soon as they tell me last
flhance, right? Well, that’s the fuel. We should get more hay in

ere.”

And finally, after all the fuel was poured, more quotes from these
tapes. Tapes that everyone agrees are true, have veracity: “What
are you going to do now? Now we'’re committed. I want a fire
around the back. Keep that fire going.”

These are tapes from inside the compound. They talk about peo-
ple spreading fuel, they talk about people lighting fires. This idea
that the fire came some other way, this idea that CS gas had any-
thing to do with some kind of explosion unrelated to the fire being
set is wrong.

And I would ask my colleagues on the other side of the aisle, this
is the most serious charge, even more important than who shot
first, to examine in their hearts what the real truth is, to step up
to the plate if they really want to give law enforcement an even
shot, if not even the benefit of the doubt, and come to the conclu-
sion at the end after they hear the evidence, which I have looked
at from top to bottom, that if they believe that the fire was set in-
side the compound by the Davidians, that they say so.

Because the worst part of the conspiracy theory that is running
in parts of this country is that the fire was deliberately lit by Gov-
ernment agents who wanted to burn these women and children.
Every reasonable person in America knows that’s not the truth. Ev-
eryone who has studied this, objective people, knows that is not the
truth. And we will be doing a horrible disservice to the Government
and the country we all believe in and love if, at the end of these
hearings when the evidence, which I believe it will, will show that
is the case, that we still try to say by innuendo, by implication,
that we haven’t answered that very serious and very important
question, because we know from the evidence from all objective ob-
servers that the fire was lit by David Koresh.

Thank you.

Mr. McCoLLuM. Thank you, Mr. Chairman.

I now want to introduce our panel of witnesses for today. We will
then have you sworn and then begin the questioning. I am going
to read the introductions, but not necessarily in the order in which
you are seated.

Judge William Sessions is the former Director of the Federal Bu-
reau of Investigation; Floyd Clarke was Deputy Director of the FBI;
Webster Hubbell was Associate Attorney General.
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We have Mark Richard with us. He was Deputy Assistant Attor-
ney General for the Criminal Division. He had supervisory respon-
sibility for terrorism and violent crime at the time of the Waco hap-
pening.

Larry Potts is with us again today, and was with us yesterday.
He was the Assistant Director for the Criminal Investigative Divi-
sion at the FBI at the time of the Waco involvement.

And Dr. Harry Salem, who is also back again, is the Chief of Life
Sciences, Department of Research and Technology and Director of
the U.S. Army Edgewood Research Development Engineering Cen-
ter for the Department of Defense. He briefed the Attorney General
on the CS gas question.

If all of you would please stand.

[Witnesses sworn.]

Mr. ZELIFF [presiding]. Please be seated.

Let the record reflect all the witnesses answered in the affirma-
tive.

We will begin our questioning today with Mr. Bryant. You are
recognized for 5 minutes.

Mr. BRYANT of Tennessee. Thank you, Mr. Chairman.

One disturbing aspect of the fire, as already has been referenced
today, that has caused my grave concern over the night was a
statement made by the FBI SAC, Mr. Jamar, yesterday concerning
the monitoring device, the listening device that had been secretly
planted in the Davidian compound, and the fact that on the morn-
ing of the raid, beginning about 6 o’clock when the fire was—when
the gas began to be inserted into the compound, that the live mon-
itoring—the folks who sat there with earphones on to listen to
what was going on in the compound—and I assume they had done
that for days and days and days before—at this particular crunch
time, when the chips were on the table, when it had to be deter-
mined what was going on inside that compound, when the best in-
telligence was needed—because Mr. Jamar has said, as I recall his
testimony, that “if I had known they were spreading gasoline, 1
would have called off that raid that morning.”

Yet at that critical time in this entire investigation or this entire
siege, he candidly said yesterday that “I don’t know why we didn’t
have that information” because, as the truth has come out in this
hearing, what Mr. Schumer read from that tape was just that.
They didn’t know about it until they listened to the tape after-
wards.

And at that critical crunch time, when they had to have this in-
telligence as to what was going on inside when the raid started,
they didn't have it. And I hope we get some answers as to why
there wasn’t somebody there monitoring at that time or why they
weren’t able to hear, when they obviously heard at other times.

And that causes me great distress because had they heard that,
according to Mr. Jamar, they would not have continued the inser-
tion of the gas that morning. I think that’s a critical question that
the American public needs to have the answer to.

Mr. Salem, briefly, we talked yesterday and I think we sort of
defined this issue of whether or not to insert CS gas into the
compound on a children’s level—whether or not it would kill them.
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We've talked about studies, and there are no studies out there as
to the effect on children.

And I think we've kind of overlooked that in-between area as to
what effect that gas would have on debilitating, disorienting, caus-
ing these children to be dysfunctional during this critical time
where there was what appeared to them to be a frontal assault on
their home, at a critical time when, very likely, fire could have bro-
ken out-—which I think the FBI admits was a possibility, that fire
could break out, because they were aware of the local fire depart-
ments and what their arrival time would be.

And I can just imagine, and I hope the agents imagined ahead
of time, if fire did break out and we had inserted this gas and these
kids in there had become debilitated and disoriented and certainly
panic-stricken, they were physically incapable of moving or doing
what they typically would do, wouldn’t that have some kind of ef-
fect on them in terms of disability, disorientation, physical inca-
pacitation in a panic situation?

STATEMENT OF HARRY SALEM, PH.D., CHIEF SCIENTIST FOR
LIFE SCIENCES, U.S. ARMY CHEMICAL BIOLOGICAL DE-
FENSE COMMAND

Dr. SALEM. Is this on?

Mr. BRYANT of Tennessee. It’s on.

Dr. SALEM. Sir, the effects of the CS, as they—is a sensory irri-
tant. It causes tearing, blinking, and it gives you the feeling of try-
ing to flee from that area, and unless there is an obstruction, most
people can get away from that.

Mr. BRYANT of Tennessee. We're talking children now, 5, 6, 7
years old. Would it cause them not to be debilitated, disoriented?

Dr. SALEM. According to all of the evidence that is available,
ﬂil;rel is no difference in the sensitivity for children, adults, or the
elderly.

Mr. BRYANT of Tennessee. OK. Thank you.

Now, let me ask, if I might, a question concerning—I might ask
Judge Sessions or Mr. Hubbell, either one could answer this ques-
tion.

I understand Attorney General Reno declined, initially, to ap-
prove this gas plan. And that was on the 16th, which was a Friday.

Judge Sessions, I believe you asked for a hearing with Attorney
General Reno about this and I understand she then came to Mr.
Hubbell’s office.

I would like to know maybe what went on there, but I also find
it somewhat, not disturbing, but just a little out of protocol that the
Attorney General of the United States would be summoned, if you
will, to come to somebody else’s office.

And I see Mr. Hubbell and maybe that relationship existed, but
I didn’t know the Attorney General went to other people’s offices
to El)iscuss—because, in effect, she was both of your bosses; was she
not?

STATEMENT OF WEBSTER HUBBELL, FORMER ASSOCIATE
ATTORNEY GENERAL, DEPARTMENT OF JUSTICE

Mr. HUBBELL. She certainly was my boss.
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Mr. BRYANT of Tennessee. I just wondered why she was brought
down to Mr. Hubbell’s office and, in essence, what convinced her
to begin to consider the CS gas.

STATEMENT OF WILLIAM SESSIONS, FORMER DIRECTOR,
FEDERAL BUREAU OF INVESTIGATION

Mr. SESSIONS. Mr. Bryant, the meeting that you are discussing
took place at the request of Mr. Hubbell and we came to his office,
which is adjoining the Attorney General’s Office. And after the dis-
cussion, he announced to us that she had decided not to approve
and he said, would you like to appeal? And 1 said, yes, I would like
to talk to the Attorney General.

Now, the reasons for that, I'm sure you’re aware, I wanted to be
sure that there was no political objective at all, because I knew
that Mr. Hubbell was, of course, connected with the White House
and the only way I could be sure of that was by telling the Attor-
ney General.

And he asked it himself. He said, do you want to appeal? I said,
I would like to talk to the Attorney General. She walked across the
hg_ll—-down through the conference room, and came directly into his
office.

I don’t think that was an affront to the Attorney General. I think
it was a practical way to deal with it. When she came in, we began
those discussions which continued, of course, for a good while.
That’s the way it happened, as I recall.

Mr. HUBBELL. Exactly. My recollection was that we were meeting
in my office, which is actually the former chief of staff's office,
which is just on the other side of where the Attorney General’s con-
ference room was. After they said they wanted to talk to the Attor-
ney General, I went down and said, they’re in my office, they would
like to appeal. And she just said, well, let’s go talk to them.

And knowing the Attorney General’s style, there was no affront.
We didn’t summon her to my office, I can assure you that.

Mr. McCoLLUM [presiding]. Mrs. Thurman, you are recognized
for 5 minutes.

Mrs. THURMAN. Thank you, Mr. Chairman.

Dr. Salem, in yesterday’s hearing there was some comment made
that you had not published any articles or books on CS gas.

Would you like to comment on that? You never got an oppor-
tunity to respond to any of the allegations there.

Dr. SALEM. Thank you.

As I mentioned yesterday, I have done original work, research
work—I have done original research and published on respiratory
reflexes, respiratory irritants. And as I mentioned, I'm on the edi-
torial board of inhalation toxicology. I am the chairman of the tech-
nical committee for the inhalation specialty section for the Society
of Toxicology. So I have a lot of experience in reviewing data and
published literature as well as research reports on various chemi-
cals, in many fields, in the pharmaceutical field, the pesticide field,
consumer products, and this type.

Mrs. THURMAN. Dr. Salem, going one step further then, did you
feel there was any misinformation that was given yesterday that
you would like to straighten out for this panel? ,

Would you like to think about it and let me come back to you?
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Dr. SALEM. Thank you very much.

Mrs. THURMAN. Judge Sessions, yesterday during the testimony,
Mr. Potts was asked whether an April 14 letter from Koresh which
had been called a surrender offer was passed on to you. He stated
that he did pass that letter on to you. Mr. Potts was then asked
whether he knew if you passed that so-called surrender offer——

Mr. SESSIONS. I'm having trouble hearing you, Mrs. Thurman.

Mrs. THURMAN. I am very sorry.

During testimony yesterday, Mr. Potts was asked whether an
April 14 letter from Koresh which had been called a surrender offer
was passed on to you. He stated that he did pass that letter on to

you.

Mr. Potts then asked whether he knew if you passed that so-
called surrender offer to President Clinton or anyone in the White
House.

Can you clear up the confusion surrounding this issue and tell
this committee, A, whether the April 14 letter was in fact a surren-
der offer, whether you forwarded the April 14 letter to any linguist
or psychologist for analysis, and whether you forwarded the April
14 letter to anyone in the White House?

Mr. SESSIONS. Mrs. Thurman, it may be that Mr. Potts recalls a
surrender letter of April 14. I do not recall a surrender letter from
Mr. Koresh of that date.

Did Mr. Potts indicate that he passed it on to Mr. Clarke or Mr.
Clarke to me?

Mrs. THURMAN. We'll ask Mr. Potts.

STATEMENT OF LARRY A. POTTS, FORMER ASSISTANT DIREC-
TOR, CRIMINAL INVESTIGATIVE DIVISION, FEDERAL BU-
REAU OF INVESTIGATION

Mr. POTTS. Actually, I don’t remember saying I passed the letter
on to Director Sessions either. If I did, I—I recall that the informa-
tion concerning the April 14 manuscript was passed along from
Waco to us, to the command center, not a surrender letter, but an
indication that he was going to work on the manuscript now for the
Seven Seals.

That particular document was provided by our command center
in Washington to Murray Miron, Dr. Murray Miron, for an analy-
sis, and I think Jeff Jamar testified yesterday as to the results of
that were essentially that Dr. Miron said we don’t—I don’t see any-
thing in this letter that would indicate that he’s coming out in the
near future.

I'm obviously paraphrasing here. That information about the
April 14 manuscript was passed along the line, but I don’t know
whether the letter itself was or not.

Mr. SEssIONS. Mrs. Thurman, that is correct in terms of the—
some of the contents, apparently, of the manuscript. I was aware
that that manuscript was there, but I was not aware of what you
term an “offer of surrender.”

Mrs. THURMAN. OK.

Mr. Clarke, it’s my understanding that you accompanied Mr.
Potts to Waco and met with onscene Commander Jamar and other
members of the Crisis Management Team.

Can you tell us about this meeting?
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STATEMENT OF FLOYD CLARKE, FORMER DEPUTY DIRECTOR,
FEDERAL BUREAU OF INVESTIGATION

Mr. CLARKE. The short answer or the long answer?

Mrs. THURMAN. Well

Mr. CLARKE. There were a series of conversations with officials
of the Department of Justice and the FBI about activities in Waco.
Representatives from the Department of Justice had made a prior
trip down to Waco to look into a number of matters; i.e., coordina-
tion issues, prosecution issues, and they were going to be making
a second trip.

The FBI was invited to go along and participate in these meet-
ings. Larry Potts and I accompanied Mark Richard and others from
the Department who went to Waco for that meeting. While we were
there, we used that opportunity to also meet with FBI field com-
manders.

We visited all of the facilities, and talked with the people who
were doing the work in the trenches. We actually got into vehicles,
went to the compound, went to the observation points, developed
a personal sense of what the conditions were.

It is one thing to sit in a command center or in the environs of
Washington, DC, and see pictures or have things related to you. It
is an entirely different thing to be sitting in a facility where people
have had to operate for 51 days. You can’t begin to imagine the
kind of stress that was there for those professional people to en-
dure day in and day out.

I think there was some prior testimony about how these vehicles
provided protection for the agents. That protection was limited. As
we pulled up in front of that compound and looked at that facility
and peered out that hole of the Bradley vehicle—I have been in-
volved in law enforcement for 30 years and I've conducted many
firearms training and shooting classes. At a distance of 75 yards
with a telescopic rifle, left handed, with one eye closed, most people
could shoot through the observation opening in a Bradley vehicle.
There is no leather upholstery. There is nothing to absorb a round
coming into that vehicle. If a round entered that vehicle, it would
ricochet around and everyone in that vehicle would be at jeopardy.

When you go out to these observations points 300 yards away,
and you see this building with not only windows and recessed
shooting positions, but areas where they had cut additional shoot-
ing ports, and you have people looking through telescopic sights for
24 hours a day, 51 days trying to observe all of the movements, you
would occasionally see the glare of sunlight reflecting off the tele-
scopic sights of rifles from that building, you begin to understand
the threat and the danger to the agents that were there.

Those are the kinds of things that we wanted to understand as
well as discuss with those people, not only the SAC’s who were giv-
ing us this information on a daily basis, but the people who were
there working, and try to understand what their thinking was.

We came back with a renewed understanding of the issues that
were confronting the people. We spent two days there, came back
and made our report to Mr. Sessions on the 9th.

Mrs. THURMAN. The chairman just asked me to ask what was the
date of that?

Mr. CLARKE. The 7th and 8th of April. Sure.
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Mrs. THURMAN. Thank you.

Mr. McCoLLuM. Thank you very much, Mrs. Thurman.

I would like to make everybody aware of the fact who are up
here asking the questions that former Director Sessions has got to
leave here about 11 or a little before that this morning, so if you
have questions particularly you've got burning in your pocket that
you want to direct to him, either do it or let us know about it in
some way so that we might reorganize the questioning in a fashion
that would allow that to occur.

Everybody else I think could be with us throughout whatever the
duration of this panel is.

With that in mind, Mr. Chabot, you are recognized for 5 minutes.

Mr. CHABOT. Thank you, Mr. Chairman.

Before I yield, I would just like to respond to the gentleman from
New York’s comment about the alleged politicization of these hear-
ings.

%ast week, Treasury Secretary Rubin called a Democrat member
of this committee and asked him not to ask any questions that
might be embarrassing to the Clinton administration. Now, I think
;hat is truly politicizing these particular hearings and was uncalled

or.

I would like to at this time yield the balance of my time to the
gentleman from Tennessee, Mr. Bryant.

Mr. BRYANT of Tennessee. Thank you, Mr. Chabot.

Mr. Hubbell, let me ask you a question, if I could, regarding
some testimony you have given in May 1993, which would have
been after the standoff and after the fire at Waco.

In May of that year, you testified at your Senate confirmation
hearing that you had spoken to the President, President Clinton,
only about a Supreme Court nominee, and that was in regard to
the question about DQOJ activities, that ruled out personal contacts
with him.

But the question I think was, had you spoken to him about the
Department of Justice matters. And your testimony at that time
was that “I have spoken to him only about a Supreme Court nomi-
nation.” However, an AP story of April 3, 1993, reported you as
saying you gave the President updates on the Waco situation in the
early days of the crisis.

My question is, based on—I know Senator Bumpers in your con-
firmation hearing said you were best friends with the President
and the First Lady. Based on that relationship, I'm wondering
what was the accurate situation in terms of your communication
with the President regarding Waco?

Mr. HUBBELL. With regard to Waco, I did not communicate with
the President until after April 19 in any regard. Stuart Gerson was
the contact with the White House until Attorney General Reno was
confirmed. And then the contact we had with the White House
would be through White House Counsel Bernie Nussbaum, Vince
Foster, and occasionally Bruce Lindley.

Mr. BrRYANT of Tennessee. So, in essence, what you’re saying is
that your testimony before the Senate committee was accurate but
that the AP story, which said you had provided the President with
updates in the early part of the crisis, particularly in the early part
of March, that story and what it alleges in there is inaccurate?
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Mr. HUBBELL. It is inaccurate. Stuart Gerson—I was not even in
Washington the weekend that the initial raid occurred. Stuart is
the one who talked to the President and continued to do so until
Attorney General Reno was confirmed. I do believe that on the
Sunday before the 19th, the Attorney General spoke to the Presi-
dent. I know she did because I was in the room, and that was the
only contact with the President directly prior to the 19th.

Mr. BRYANT of Tennessee. And obviously you had personal con-
tact with the President, I assume, during that period of time due
to your relationship, your personal relationship.

Mr. HUBBELL. That’s absolutely correct.

Mr. BRYANT of Tennessee. And the issue of Waco did not come
up in any of these formats?

Mr. HUBBELL. It did not.

Mr. BRYANT of Tennessee. Let me ask another question, if I
could, regarding the question that Attorney General Reno asked I
think a couple of times in terms of the date of the 19th of April
as to why now, and again, Director Sessions—Judge Sessions, it’s
good to see you again. You were the Director when I was a U.S.
aft‘torney and many of you were in the FBI, Mr. Richard, and all
of you.

Mr. Sage testified yesterday from the FBI that the—their office,
their decisions, the FBI’s decisions were not driven by fatigue or
frustration. I think that was Wednesday he actually said that.

Yet, in reading the Attorney General’s statement that she gave
to the FBI after this, she indicates, Mr. Hubbell, that—I'm quoting
from the 302 statement—“Hubbell was convinced from his con-
versation with the negotiator—I assume that’s Mr. Sage—“that
David Koresh was not coming out. Koresh had not fulfilled any of
his promises at that point to do anything he said he would. People
were getting tired. Negotiators were tired and tempers were fray-
ing.”

At that point—I'm wondering if this is the justification, the rea-
soning why the FBI—and I've heard child abuse, but you know
those allegations have been going on for years. And I've heard now
health and sanitary conditions which, while that’s significant, I
can’t imagine that being the real reason to go in with the type of
force that we did. It sounds like something we thought of after-
wards.

I heard of the fact that maybe negotiations had broken down and
those kinds of things, but I'm like the Attorney General: Why not
wait? And I have concern about maybe it was, as you said, Mr.
Clarke, and I respect your opinion and your experience and with
the FBI, but things were stressful and I understand that. I appre-
ciate that fact. I'm not criticizing it.

But when you look at all the factors together, why was that fac-
tor, the fatigue, the stress, the fraying nerves, the temper, even
like you said, tempers were fraying, was that the primary driving
force for that decision being made?

Mr. SESSIONS. Mr. Bryant, so far as I can tell, you've heard the
earlier reference to the quality of the Hostage Rescue Team and its
capabilities. There was discussion at that time about their coming
to the edge and needing to go back, retrain, and to do those things
which kept them in a state of preparedness. The things they do re-
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quire practice and require constant attention to it and that was one
of the factors.

Obviously, fatigue on all those people was very gredat. So there
were a number of things that were discussed about what was the
situation there at the time and it was discussed on a continuing
basis with certainly the FBI and, so far as I know and believe, with
the Attorney General. She was aware of those things.

Mr. BRYANT of Tennessee. I think I've got one other person that
might answer.

Mr. Richard.

STATEMENT OF MARK RICHARD, DEPUTY ASSISTANT
ATTORNEY GENERAL, DEPARTMENT OF JUSTICE

Mr. RICHARD. Thank you, Congressman Bryant.

As I recall the question of “why now” rose subsequent to the ini-
tial briefing of the Attorney General, on, I believe, April 12, during
a meeting after the briefing by the FBI which was held in the At-
torney General’s Office. And it was a question that we discussed:
what has changed that would suggest that we must move now. I
think that was a question on the table for several days.

And I can’t speak for the Attorney General and her thought proc-
esses, but certainly I began to answer the question for myself after
participating in the discussion with the FBI negotiator Sage, and
realized that negotiations, at least as viewed by the FBI, were now
fruitless. There was an anticipation that they would not be produc-
tive and this did suggest that our options were severely constricted.
But1 those are my views, and I can’t speak for the Attorney Gen-
eral.

Mr. BRYANT of Tennessee. Thank you.

Mr. McCoLLUM. Thank you, Mr. Bryant.

Mr. Scott, you're recognized for 5 minutes.

Mr. ScoTT. Thank you, Mr. Chairman.

Mr. Sessions, over the weekend Senator Bradley on a morning
news show related the story about an African-American Harvard
law student who was stopped and handcuffed for no apparent rea-
son. He was released after he convinced the police officers that he
was a Harvard law student and wasn’t doing anything wrong.

You’re aware that the exclusionary rule protects innocent people
from these kinds of indignities and I'm sure you’re aware of other
examples, because it removes all incentives that a law enforcement
officer may have to break the law, because if you stop someone
without probable cause, without a warrant, he knows he can’t use
whatever evidence he may pick up.

Thus far in these hearings, we have heard that the exclusionary
rule is the only effective tool to deal with police misconduct and
virtually the only forum in which you can even discuss it. We've
heard from law enforcement officers that they don’t need relief
from their duty to obey the law, they don’t need to make illegal
searches, and they don’t need a watered-down exclusionary rule in
order to perform their duties.

Mr. Sessions, do you see any reason that the exclusionary rule
should be watered down further to excuse and encourage police
misconduct?
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Mr. SESSIONS. Mr. Scott, I heard the statements that were made
by the Senator. And I, of course, had very direct contact for many,
many years with fourth amendment rights and the exclusionary
rule and the impact on law enforcement.

I can remember back in the 1960’s when Messiah and Escabedo
and Miranda, those great cases which established constitutional
principles were hammered out. What we found was that law en-
forcement reacted positively. Law enforcement reacted in a fashion
to make it even more competent and make it more professional in
every respect, to be able to abide the laws and to perform their ac-
tivities under the Constitution. This is critical.

Law enforcement can meet that standard and should be required
to meet that standard and should be part and parcel of everything
they carry with them, to not have to have a good-faith exception,
to not have to have an exception in any way that would require
them to lessen their standard of professionalism.

So I believe very strongly that the fourth amendment is what it
says and that in fact we should not weaken it and that we should
bring up our law enforcement standards to make the highest stand-
ard as is required by the Constitution and the law.

Mr. ScoTT. Thank you.

Mr. Hubbell, earlier in these hearings we heard from Mr. Noble
and Mr. Magaw. It’s clear from their testimony that the ATF am-
bush was the fault of David Koresh and some of his followers, but
they also went to great lengths to point out that mistakes had been
made and, if they had to do it over again, they had pinpointed mis-
takes they had made. And we have a level of comfort that if they
had to do it again, the chances of four law enforcement officers
would be killed in the process is greatly diminished.

We heard earlier that we knew that there was a chance when we
went in the children would die as a result of the final invasion. You
saw what happened.

What did you think would happen and can we give the American
public some level of comfort that children don’t have to die when
you are trying to execute an arrest warrant and a search warrant?

Mr. HUBBELL. If you’re talking about the 19th, I don’t think
there is a person on this panel that hasn’t gone over what we
would do again if we had to do it over again.

Mr. ScoTT. The 19th is the final with the fire.

Mr. HUBBELL. The 19th was the final. We were not involved in
the initial ATF service of the warrant. I'm not that familiar with
what happened. I am aware that we had great concerns because
there was a leak to the press and ultimately a leak to Vernon How-
ell or David Koresh. But certainly if we knew what we knew was
going to happen, we would try to find another way. And we think
about it, I know I do, every day.

Mr. Scort. Dr. Salem, it’'s my understanding that you—if chil-
dren are exposed to CS gas, they will be very much traumatized.
It’s also my understanding that you have no citation of any medical
implications that would last more than 30 days for someone—for
a child exposed to CS gas even though the gas is used on a wide-
spread basis over many years.

Is that accurate?

Dr. SALEM. I'm sorry?
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Mr. ScorT. Is that an accurate statement?

Dr. SALEM. Yes, sir.

Mr. ScoTT. Your expertise is in physical irritation. Do you have
any expertise in the psychological reaction to the gas so that——

Dr. SALEM. No, sir.

Mr. ScoTT [continuing]. You would be able to predict what some-
one would do?

That is not your expertise?

Dr. SALEM. No, sir.

Mr. SCOTT. Is there anything else you wanted to add in response
to the question from the gentlelady from Florida in response to
misstatements that were made yesterday?

Dr. SALEM. Yes. I was hoping that she would be here. Can we
wait until she gets back?

Mr. ScOTT. She is probably looking at it on the monitors.

Dr. SALEM. OK. Some of the things that I would like to mention,
these hearings are in search of the truth and the facts. I can’t re-
call from yesterday’s meeting about the misinformation, but some
of the information that I heard from the previous evening on the
effects of CS, which I would like to clarify.

First of all, I would like to say that it is the safest and most ef-
fective alternative that we do know of. And I concur completely
with what the British experts said on the CS.

The reports that suggest deaths have occurred following the use
of CS, on investigation the facts show that other materials were
used. For example, in one case that was mentioned, CN was used
in combination with CS, and we know that deaths have occurred
from the use of CN. In that same case, when that case came to
trial, the conclusion was that they felt that the individual who died
was actually suffocated.

In another case where they talked about the deaths following CS
in the West Bank in Israel, the GAO did a report to Congressman
Dellums back in 1988, I believe it was, and Physicians for Human
Rights went there to do the investigation and they could not find
any confirmed deaths following the use due to CS nor any mis-
carriages that were reported. The GAO said that perhaps there
were four deaths, but that was due to tear gas and they didn’t
specify which one it was.

And then there is another report from the director of the Pal-
estine Human Rights Campaign who concluded that Israel used
two types of riot control agents, CN and CS, but they generally
used CN.

The other fact that 1 heard that occurred the other night was
that suffocation was caused by the dust settling. These are very
small particulates and, if they settle, they settle because these par-
ticles agglomerate, become bigger, and then fall to the ground.
They don’t hover just above the surface. The more realistic happen-
ing is probably that these particles were blown out by the wind and
the circulation.

We've heard that the lungs blister following the use of CS. CS
is an irritant. It causes irritation and inflammation and possibly
pulmonary edema may result. However, in my experience, 1 have
not seen where lungs actually blister internally.
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The other fact I would like to clarify is that children are more
likely to have a greater capacity to breathe CS. Yes; their res-
piratory rate is higher than it is in adults; however, as you inhale,
you also exhale. And if the particles don’t impact on the respiratory
tract, some of them are blown ovt. So if you're breathing faster,
you're probably breathing out more of it.

The other important factor is not the breathing rate, but it’s the
minute volume, which is the volume times the rate of breathing,
and children have a smaller minute volume than adults do so that
they would probably breathe in less.

Mr. McCoLLUM. Thank you, Dr. Salem.

Thank you, Mr. Scott. Your time is expired.

Mr. Zeliff, you are recognized for 5 minutes.

Mr. ZELIFF. Thank you, Mr. Chairman.

Dr. Salem, just a quick yes or no answer: Is CS gas safer than
waiting? Is CS gas safer than waiting? That’s OK.

Dr. SALEM. Well, it depends on the definition of waiting, what
would occur then.

Mr. ZELIFF. OK. Thank you.

Mr. Sessions, you were the head of the FBI for both events that
took place on the 28th of February as well as the 19th of April?

Judge SEsSIONS. That’s correct.

Mr. ZELIFF. And tell me about your involvement with the gas
plan. It was presented initially by the FBI internally from the bot-
tom up, I guess, dated March 27, At what point did you connect
and what point did you get involved and at what point did you
make your decision when you thought it was a good idea?

Mr. SESSIONS. I don’t recall the precise date that came to me, Mr.
Zeliff, but it came as an alternative possibility. You'll recall, you
were mentioning back both at the first date and the last date,
you’ll remember that on February 16, the World Trade Center went
up and, on February 18, ATF went into the compound with the re-
sultant deaths.

From that point on, there were constant discussions about things
that could be done to bring it to a conclusion, most particularly
that related to negotiation and try to find ways that it could actu-
ally be negotiated down and out. And some of those plans were la-
beled as ridiculous. Some of them were labeled as not practical, but
V\}e were discussing all of these things, including ultimately the use
of gas.

Mr. ZELIFF. Who brought it to you?

Mr. SEsSIONS. I would presume it came either through Mr. Potts
or through Mr. Clarke. I don’t recall precisely. We met repeatedly
in the command center in the FBI daily so that where precisely it
came from, where precisely it was first discussed, I don’t recall.

Mr. ZELIFF. Thank you.

Mr. Sessions, FBI Agent Smerick testified here under oath that
he changed his thinking, he changed his judgment in a fifth and
final memo, based on a sense that he needed to please you. I be-
lieve this last memo was April 9. And he went from favoring nego-
tiation to shifting away from negotiation to the gas plan.

Just give me your comment—I mean, is this——

z ll\/If; SEsSSIONS. I would have to probably comment at length, Mr.
eliff.
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Mr. ZELIFF. I don’t have a problem with that myself.

Mr. SESSIONS. I do not know that that’s what he said. If he said
it was to please me, that is one thing. I don’t know that he said
that. If he said it was to please others within the Bureau, that
might well have been.

My own belief stems from back dealing with the riots at Oakdale
and Atlanta and Talladega and all of these things that we’ve dealt
with. And patience and waiting, as you mentioned, is a very impor-
tant factor. I can remember Mike Quinlan, the Director of the Bu-
reau of Prisons saying that he will wait forever, but negotiation is
an important part of it.

Mr. ZELIFF. And you pushed that?

Mr. SEssIONS. I pushed it both personally, individually in discus-
sions, every time we turned around in terms of the actual operation
on the ground.

Mr. ZELIFF. To be clear, no way did you get Mr. Smerick to
change his writing of his memo, to change his thinking so it agreed
with yours?

Mr. SEssIONS. That could not be. If he said that he believed in
continuing negotiation and working negotiations, then he would re-
flect my views. He did not write that memo to please me. Now
there may have been others that he did, but certainly not me.

Mr. ZELIFF. Mr. Sessions, did you know that the Texas Rangers
and Koresh's lawyers had brought to Mr. Jamar’s attention a sur-
render plan that they worked out with Koresh on April 14 and
don’t you think you shculd have known about that plan? Did you
know about that plan?

Mr. SESSIONS. Are you referring to the plan that relates to his
writing on the Seven Seals?

Mr. ZELIFF. That is correct. And the completion of that?

Mr. SESSIONS. I was aware of that. I was not aware—somebody
phrased it as a surrender plan. He had talked many times about
coming out. We had brought out many, many people from the be-
ginning, then those people stopped coming, and there was a great
difficulty in relying on anything he said, but I was aware, of
course, of——

Mr. ZELIFF. I am sorry, I just have a little bit of time left.

Mr. SESSIONS. But he was in the compound, that is, the lawyer
was in the compound. This again was an effort to be sure that we
left no stone unturned to bring those people out alive.

Mr, ZeLirF. OK. And the next day he spoke to you, Mr. Hubbell,
for 2 hours. What did he tell you about the surrender plan?

Mr. HUBBELL. He who?

Mr. ZELIFF. Or whatever kind of plan you want to call it.

Mr. HuBBELL. I don’t know from whom I learned the fact that
Vernon Howell or David Koresh was saying that after he inter-
preted the seven seals and wrote about the seven seals that he was
willing to come out. I don’t know who told me that, whether it was
first heard from Mr. Clarke, Mr. Potts, or Mr. Sage or—there were
constant discussions going on. I was aware that that was the latest
discussion that was being had with the people inside the camp, the
compound. I can’t tell you precisely when I learned it, but 1 was
aware of it.
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Mr. ZELIFF. There are three or four things that are missing that
you could personally be helpful to us. We are missing some of your
telephone logs, particularly April 17, 18, and 19, and our problem
is that they have all been redacted. Is there any chance that we
could get those?

And then there is testimony in the Whitewater hearing that you
kept certain files in your basement. Additionally, the Department
of Justice has told us that you kept separate Waco files. Did you
ever or do you know if you have Waco files in your basement, or
in your possession anywhere, that could be helpful and could we
get some information on filling in these three vital days?

I mean, what has happened to us in trying to bring this informa-
tion out, this is important for us, the missing tape on February 28
that ATF doesn’t have is very important to us. We have all the rest
but that one is missing. Some of this stuff would be vital in terms
of letting us try to figure this all out. Can you be helpful in this?

Mr. HuBBELL. I can be helpful. Nobody has ever asked me, but
I have a copy of these same logs and you are welcome to them as
far as I am concerned, except I have to tell you the 17th and 18th
were a Saturday and Sunday, and so therefore there wouldn’t be
any—these are basically logs of people who called and left a mes-
sage for me to call them back, not necessarily everybody I talked
to.

Mr. ZELIFF. Primarily, what we are looking for is any discussions
you had prior to the 19th, obviously in those three days relative to
anybody, whether it be the President, whether it be the FBI, or
anybody else.

Mr. HuBBELL. I have no trouble giving you my logs for those
days.

Mr. McCoLLUM. Mr. Zeliff, your time has expired. Mr. Schumer,
I am going to recognize you for 5 minutes.

Mr. SCHUMER. Thank you, Mr. Chairman.

I would like to direct a few questions to you, Mr. Hubbell, aimed
at what I consider the, charitably, fishing expedition parts of the
allegations out there, more like a witch hunt. I want to put to rest
some things because there are all sorts of, again, conspiracy theo-
ries, some politically motivated to tie the President or the White
House into pushing ahead the formula for going in prematurely,
some for nefarious reasons, some because the President saw it was
day 49, day 50, day 51, and he was anxious to get it over with, all
of this in my—I have not seen one scrap of evidence, one scrap that
indicates that. So I want to ask you clearly, Mr. Hubbell, did Presi-
dent Clinton convey to you in any way, shape, or form that he
wanted the siege at the Branch Davidian compound ended and that
you or Attorney General Reno should make that end happen, in
other words, end it before she or the Justice Department officials
thought it was appropriate? In other words, did the President im-
poge pressure on the decisionmaking process about Waco, yes or
no?

Mr. HUBBELL. No, he did not, either directly or indirectly.

Mr. SCHUMER. Any at all—anything that might even be inter-
preted as that?

Mr. HuBBELL. No, he did not.
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Mr. SCHUMER. No wink of the eye, no shimmying of the hips, or
anything like that?

Mr. HUBBELL. No, he did not, Congressman.

Mr. SCHUMER. OK. Let me ask you this—now we have talked
about the President—did you convey on your own now you were at
Justice, but you are a good friend of the President, so maybe that
implicates him somehow. Did you convey on your own any desire
to get the siege at Waco over? In other words, did you pressure the
Attorney General to prematurely move up the decision?

Mr. HUBBELL. No, I did not.

Mr. SCHUMER. And are you aware of any official at the White
House who would pressure the Attorney General or the Justice De-
partment to move up that decision before it was right, before it was
ready to happen?

Mr. HUBBELL. No, they did not. I am confident no one at the
White House attempted in any way to influence the decision of the
Attorney General.

Mr. SCHUMER. OK. Now, we have four other gentlemen here who
were at the top levels of the FBI, in the high command of the deci-
sionmaking process. I would like to ask each of the other gentle-
men the same question.

Did President Clinton or any other high official in the White
House pressure you, gentlemen, to make a decision to move in be-
fore you thought it was appropriate, if you would please answer yes
or no. Judge Sessions.

Mr. SESSIONS. Mr. Schumer, I had no contact with the White
House at all.

Mr. SCHUMER. Mr. Potts.

Mr. Ports. No, sir.

Mr. SCHUMER. Mr. Richard.

Mr. RICHARD. I had no contact with the White House.

Mr. SCHUMER. Mr. Clarke.

Mr. CLARKE. None.

Mr. ScHUMER. OK. Now I know what is going to happen here.
You are going to get lots of nitpicking, they are going to say phone
logs, they are going to say this or that or the other thing, and make
little implications that sort of hang out there with no factual basis,
but again please search your memories, do any of you, the people
at the highest levels of Justice with the exception of the Attorney
General, and I will ask her the same question, have any feeling at
all, even a feeling that happened to pop into your head that the
White House, that President Clinton pushed you into making a de-
cision you didn’t want to make? Please just answer again.

Mr. HuBBELL. No.

Mr. SCHUMER. No says Mr. Hubbell.

Mr. SEsSIONS. No.

Mr. SCHUMER. No says Judge Sessions.

No, shakes his head Mr. Potts.

Mr. RICHARD. No, sir.

Mr. SCHUMER. No says Mr. Richard.

Mr. CLARKE. Absolutely not.

Mr. SCHUMER. And absolutely not says Mr. Clarke. For one point
of time I am out of questions here. Gosh.

Mr. McCoLLUM. Do you want to yield back your time?



22

Mr. SCHUMER. No, it is too precious.

I think I will, in the interest of moving things ahead, I will yield
back my time.

Mr. McCoLLuM. Well, I have already recognized Mr. Zeliff. Who
is next? Ileana Ros-Lehtinen.

Ms. Ros-LEHTINEN. Thank you, Mr. Chairman. I would like to
yield my time to Mr. Zeliff.

Mr. ZELIFF. Mr. Hubbell, I was in the process, we talked about
the phone logs and we appreciate if you could get those fairly
quickly, that would be helpful.

Mr. HUBBELL. Yes, if you would just have a member of your staff
let me know who wants them.

Mr. ZELIFF. Thank you. Actually Bobby Charles would be good.

[The information follows:]
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Mr. ZELIFF. And the other thing is that we talked about relative
to the Whitewater hearing, you kept files in your basement and
other places, additionally the Department of Justice has told us
that you keep separate Waco files. Is there any chance that we
could have access to some of them?

Mr. HUBBELL. You can have access to any files that I have, Con-
gressman. I do have my own set of Waco files, and you are welcome
to them or copies of them. I

Mr. ZELIFF. Thank you. That is great.

[Information not received by time of printing.]

Mr. ZELIFF. Let me ask you, in terms of the gas plan yourself,
when did you make your mind up that you felt that this was a good
plan?

Mr. HUBBELL. I was—we were discussing it up until the Satur-
day that the Attorney General made the final decision. It was a
very difficult, difficult decision to make. We went through every op-
tion imaginable, even some crazy ones that I had, so I probably
made up my mind about the same time the Attorney General did
on Saturday, although I admit that on that Saturday, I think it
was Saturday or maybe Friday the decision was no go, even that
late.

Mr. ZELIFF. What pushed you over? What made it happen in
your mind?

Mr. HUBBELL. I think it is a combination of factors. I think the
evaluation done by the military of the plan.

Mr. ZeLIFF. What did the military say?

Mr. HUBBELL. The military evaluated the plan at length in front
of the Attorney General and myself and others, and as well as
Floyd and others, and Judge Sessions. They only had one slight
disagreement with the plan.

Mr. ZELIFF. What was that?

Mr. HUBBELL. That was that they would go in with the gas to-
tally at first as opposed to a partial insertion into one area. I be-
lieve they felt like that you should go in totally all at once. They
also said that their experience, they weren’t limited by the rules of
engagement that the FBI had.

Mr. ZELIFF. Were there rules of engagement by the FBI?

Mr. HUBBELL. Yes, there were.

Mr. ZELIFF. What were they?

Mr. HuBBELL. That they would not shoot unless someone’s life
was in danger.

Mr. ZELIFF. The military would have done what else? They prob-
ably would have taken Koresh out?

Mr. HUBBELL. They didn't say that directly, but you certainly
had that impression, if it were on foreign soil and these people
were being held as hostages.

Mr. ZELIFF. So on foreign soil we would have taken them out?

Mr. HuBBELL. I think you really need to ask the military, but I
think that would be something that they would certainly—

Mr. ZELIFF. They would have gone in and gotten rid of the place
real quick, that is kind of a quick summation; isn’t it?

Mr. HUBBELL. I think you really—that is a quick summation of
a long day.
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Mr. ZELIFF. I guess the problem that I have is what pushed you
over? When did you make the decision? Was it the military’s rec-
ommendations that pushed you over?

Mr. HuBBELL. I think it was a combination of what pushed us
all over. It was not only the military saying the plan was a good
plan and it would work, the military said they will come out of that
building. I mean, I had a general and a colonel both look me in the
eye and say, “they can’t stay in that building, they will come out
immediately.” That was part of it. Part of it was the factor that in
the near future it was likely that we would have to change the de-
ployment of the hostage rescue team, not immediately, but in the
near future. The factor that there were people trying to get, still
trying to get into the compound and there was danger to the FBI
agents, that was a factor.

Mr. ZELIFF. Let me ask you one other question; then I have one
for Mr. Sessions. Do you know whether there was any document
or conversation that would indicate that the White House and not
the Attorney General would be the final entity that approved any
significant decision at Waco, including the CS gas decision?

Mr. SESSIONS. I have no such document.

Mr. ZELIFF. Mr. Hubbell.

Mr. HUBBELL. I am not aware of any document like that, no.

Mr. ZELIFF. Nothing at all that said the President would have
the final decision, nothing would be done, you know, without his
approval? You know of no documents?

Mr. HuBBELL. No document like that at all.

Mr. ZELiFF. OK. And, Mr. Sessions, the same kind of questions,
if you would. When did you make up your mind that the gas plan
was a good idea and what put you over the edge, that is probably
not a good phrase to use, but what made you come to grips that
this was the right thing to do?

Mr. SEssIONS. The whole plan was to extract those people and
have them come out safely. Everybody’s mind was the same on that
point. The question was how to do it and how to work it, and you
know and you can see that there was a constantly tightening ring
around that group, and the insertion of the gas on the ends of the
compounds was perceived as a means by which you could get them
constricted even further, and ultimately they would know that they
were simply going to have to come out, that it was not an environ-
ment where they could actually continue to live. You will have to
remember people had long since ceased coming out and Mr. Koresh
no longer allowed people to come out, and that was tightening the
ring.

Mr. ZELIFF. I can see the chairman is getting nervous with the
flipper.

Mr. McCoLLUM. Your time has expired. I am not getting that
nervous. Mr. Watt, you are recognized for 5 minutes.

Mr. WATT. Thank you, Mr. Chairman, and I thank the members
of the panel for being here today.

To the extent that I have felt these hearings have served any
useful or valuable purpose, I have tried to do it in the context of
what kind of prospective guidance, what has happened in the past
might provide to us rather than making an effort to second-guess
each and every aspect, and we have succeeded, particularly under
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Mr. Scott and me, in getting some educational benefit and prospec-
tive value placed on personal and civil rights and the value of the
exclusionary rule and the fourth amendment rights that are pro-
tected. And I think some concessions have been made that ATF
probably stepped across some lines or were very close to lines in
those areas and that there are some things that we might be able
to do in the future to better safeguard individual rights and lib-
erties.

And I spent some time asking Secretary Bentsen about the ad-
ministrative supervisory chain of command guidelines and what
knowledge that this incident might bring to bear on changes, and
I understand that some administrative changes have been made to
try to improve the supervisory lines. :

I am interested particularly from Judge Sessions, and 1 think I
may have asked this question to Mr. Potts on a prior panel, so I
won’t ask him to address it again, but I am especially interested
in what kind of lessons, informed by what transpired at Waco,
what kind of changes you think need to be made. Whether they
have or have not been made in the administrative functionings,
that the decisionmaking processes that lead to the decisions in
these kind of settings such as Waco, and whether there are any
personal rights or individual lessons, individual rights lessons that
you might bring to bear and whether there are any other other
than individual and administrative lessons that we might gain
from Waco, my effort being to try to use this as something to in-
form us to be a better Nation in the future rather than simply try-
ing to second-guess on Monday morning the plays that took place
on that fateful day.

Mr. SESSIONS. Mr. Watt, in responding to Mr. Scott’s question,
I made it very clear about my strong feeling that is compatible
with what you expressed, that is a certainty that the fourth amend-
" ment of the Constitution of the United States remain intact, and
that in fact we do those things which are compatible with being
sure that it does. That means training, that means professionalism,
that means doing those things which will assure that all law en-
forcement people understand the importance of those rights and
that right.

Patience is probably the greatest virtue you could have in con-
nection with this kind of circumstance. I mentioned the cir-
cumstances at Oakdale, LA, when that prison had the riots and At-
lanta when it had the riots and Talladega when it had the riots.
Everywhere we have been it is important to have patience but also
to negotiate and not to leave unturned any possible negotiating
possibility, and there were negotiating possibilities from the begin-
ning down in Waco. Everybody knows that I had contact directly
from people associated with Mr. Koresh about the possibility of my
g}(:ing down and negotiating with them in the compound down
there.

Now some people played that as ridiculous and ridiculed it as
grandstanding, but it is indicative of what I felt and continue to
feel. You can’t discard any possibility that you can resolve that
kind of circumstance when you can take and apply that negotiating
capability, so the negotiation is obviously very important. Pressure,
which is what you have seen demonstrated so repeatedly in connec-
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tion with Waco, is also important, so pressure, negotiating, and pa-
tience are those three things.

Now, administratively to translate those into an active and effec-
tive function, you have to have continual discussion, and in fact we
had that, day in and day out, and it went as high as the Attorney
General. Where it went from there I do not know, but the point is
that those elements were there. I do not believe that we were
served well by discarding any of those negotiating possibilities. Act-
ing Attorney General Gerson discarded those as being not appro-
priate for the Director to become involved in. I can understand why
not. You dont want any person who is barricaded to know that
they can trigger the arrival of the FBI Director to do that. And yet
this was no normal circumstance. This had the same approximate
number of people that were captive down in Atlanta, and there
again the point was patience and negotiate, endlessly keep after it
and patiently keep after it. It is important.

Mr. WATT. Before my time expires, Secretary Bentsen testified at
the hearings here about some administrative chain of command
changes that have been made to bring a closer level of supervision
from the Department of the Treasury over the ATF agents. Are you
familiar with those and do you care to comment on whether the
chain of command was clear enough in ATF to Treasury and the
changes that took place in response?

Mr. SESSIONS. Mr. Watt, I am not familiar with what Secretary
Bentsen discussed on the chain of command of Bureau of Alcohol,
Tobacco and Firearms. I am familiar with the chain of command
on the Bureau and know that it functions and it functions well.
You always have to have a clear line channel and a willingness to
actually report those things that are happening, and it is very clear
that you must have it, and so ATF would be well-advised to do
whatever is necessary to get it if they don’t have it.

Mr. WATT. Thank you, Mr. Chairman.

Mr. McCoLLUuM. Thank you, Mr. Watt. Mr. Schiff, you are recog-
nized for 5 minutes.

Mr. ScHIFF. Thank you, Mr. Chairman. I would like to yield all
of my time to Chairman Zeliff, please.

Mr. ZELIFF. Thank you.

I want to go back to you, Mr. Hubbell, if you could. We talked
about written correspondence. Any conversations, written or verbal,
any discussions, anything you can remember from February 28 to
April 19 indicating that the President had an interest in being in-
volved in what was going on? Any changes to the negotiation proc-
ess? Anything that you can remember relative to all the things that
were happening from February 28 to April 19?

Mr. HUBBELL. I was aware, Mr. Chairman, that the President
wanted to be advised if there was any change in the posture in
Waco from the decision to negotiate, and therefore when the deci-
sion to insert the gas, although considered by some to be continued
negotiations, we felt like we needed to advise the President of the
insertion of the gas.

Mr. ZELIFF. So if I understand you correctly, he wanted to be in-
volved, he wanted to know if anything changed from the negotia-
tion process, and whether it was you or Mr. Lindsey, Mr., Nuss-
baum, Mr. McLarty or others, however he got all that information,
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formally or informally, he wanted to be included in the loop; am
I correct?

Mr. HuBBELL. I was told by Attorney General Gerson that he
wanted, the President wanted to be advised if there was going to
be any change.

Mr. ZELIFF. Am I right in understanding, then, that he wanted
to be involved in the decisionmaking process?

Mr. HUBBELL. I didn’t consider it that. I think he wanted to be
advised if there was going to be a change, and we did so.

Mr. ZELIFF. It sounds like Mr. Altman’s letter to Mr. Bentsen. He
wrote on April 15 that something tragic was going to happen on
the 19th, and in his judgment somebody ought to stop it. Mr. Bent-
sen said, well, that was the FBI’s problem.

Shifting over to you, Mr. Sessions, are you the guy that really,
I mean, bring it on down, if Janet Reno wanted to she could just
say, well, I was just following Mr. Sessions’ recommendation. Well,
at what point do we assign responsibility for this thing?

Mr. SEssIONS. You can assign it wherever you feel it is appro-
priate, Mr. Chairman, but the discussions with the Attorney Gen-
eral were very complete and she was very, very interested in every
single phase and step of it and questioned how the decisions were
made. She was particularly concerned about children, and we all
know that. She was concerned that if—I think I heard it discussed
somewhere that if a child was held up in a window that anything
that was being done should immediately be stopped if there was
any indication of a child being in danger, so she was very inter-
ested all the way along.

You can assign it where you want. My responsibility was to di-
rect the FBI. The Attorney General, of course, is the direct, over-
seer of the Director of the FBI.

Mr. ZELIFF. But you were the Director of the FBI.

Mr. SEssIONS. Correct.

Mr. ZELIFF. So, certainly as far as the FBI is concerned in the
plan itself, you had to be part of that responsibility?

Mr. SEssIONS. That is correct.

Mr. ZELIFF. She at her level had to be part of that responsibility.

Mr. SEssIONS. That is correct.

Mr. ZELIFF. And probably someone above her had to be part of
that responsibility.

Mr. SEssiONS. I think the Attorney General has the full author-
ity to do exactly what she did, that is, to approve and order and
direct me to proceed with the plan that had been presented to her.

Mr. ZELIFF. Dr. Salem, you mentioned that the GAO report on
CS gas was available long before Waco, of course, and you showed
it as one example that the CS gas was not harmful.

Are you aware that the State Department disagreed with you,
and let me just read and insert this in the record, if I can, Mr.
Chairman, According—this is a GAO report, that is dated April
1989—According to State’s human rights report to Congress, fig-
ures compiled from the press, Palestinian and Israeli Government
sources indicate that 366 Palestinians were killed in 1988 as a re-
sult of the uprising. While exact figures are unavailable and esti-
mates vary, State Department reported that at least four deaths
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resulted from tear gas used by the [IDF], the Israeli Defense
Forces, in enclosed areas. You are aware of that?

Dr. SALEM. Yes, sir; I stated that, I believe in my remarks, that
there were four deaths attributed to tear gas, but they didn’t speci-
fy that that was CS, and the other report said that the Israelis
were using both CN and CS.

Mr. ZeLIFF. OK. So it was inconclusive. At least I can say that
there was inconclusive evidence, but there was certainly some evi-
dence, whether it was conclusive or not, that it could be harmful?

Dr. SALEM. Yes, sir.

Mr. ZeLIFF. OK. And also in the Ruby Ridge marshal’s log.

And again I would like to just bring this up, maybe Mr. Potts
would comment on this again. They indicated, and we inserted in
the record yesterday that the use of CS gas would be harmful to
children, particularly children, and I believe Mr. Potts indicated
that they did not feel that this was credible. I guess my same ques-
tion there, credible or not, it certainly indicates that there is a po-
tential harm to children. Mr. Potts.

Mr. Porrs. Yes, sir.

Mr. ZELIFF. And also Dr. Salem, if you would, afterwards.

Dr. SALEM. All chemicals are potentially harmful. It depends on
the amount and the way it is used, sir.

Mr. ZELIFF. OK. Mr. Potts.

Mr. POTTs. Yes, sir. A couple things. One, I understand that the
marshal out in Idaho at that time has indicated that he called that
back and that——

Mr. ZELIFF. That is good judgment, I guess. Do you feel that was
good judgment, that he called that back?

Mr. PorTs. Yes, sir, that is fine, but he indicated that he did not
indicate that it was a high risk, that that is not an accurate reflec-
tion.

Mr. ZELIFF. So he changed his mind?

Mr. PotTs. No, sir, he just indicated that he did not say it was
a high risk. He did indicate that it was a risk to children.

Sir, I think it is also important to note in that log that it doesn’t
say CS gas. It just says gas. I understand, I was not on the site
there, but I understand that there were other types of gasses that
were discussed out there. Now, I can’t tell you whether this com-
ment does or does not refer to CS, but there were other types of
gas that were discussed at Ruby Ridge other than CS.

Mr. McCoLLUM. Mr. Zeliff, your time is up. Mr. Conyers, you are
recognized for 5 minutes.

Mr. CoNYERS. Thank you, Mr. Chairman. Gentlemen, the ques-
tion has been raised more than once across the years that Alcohol,
Tobacco and Firearms ought to be folded into the Federal Bureau
of Investigation. Can I get a—first of all, can I find out if there is
anybody that is open to that suggestion on the panel? Mr. Clarke,
Mr. %ichard, Mr. Potts, Mr. Hubbell, Judge Sessions? OK—two
opens?’

Mr. CLARKE. Yes.

Mr. CoNYERS. Mr. Clarke, you are open to that. Would you give
me a brief comment?

Mr. CLARKE. Well, I think it can’t be simply whether you are
open to it or not. I do think there are issues of coordination within
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Federal law enforcement, and that is an option, but I think there
are areas for viable discussion.

Mr. CONYERS. Well, what is your case for—after we open the dis-
cussion and it becomes viable then we say, let’s put the firearms
responsibility of ATF into the FBI. Where do you come down there?

Mr. CLARKE. Well, I think my concerns are a little bit different
than just where to place the responsibility. My concerns are things
like Attorney General guidelines for undercover operations, Attor-
ney General guidelines for the use of title III’s. Those kinds of
things vary from law enforcement agency to law enforcement agen-
cy, and I think that there is a need for continuity in the way that
the Federal Government exercises its Federal law enforcement re-
sponsibility. However that is done, I am open to discussion. Con-
solidating functions and responsibilities certainly is one option.

Mr. CONYERS. Well, bringing them all together, it seems to me,
would increase the likelihood of continuity.

Mr. CLARKE. Yes, it would.

Mr. CONYERS. Deputy Assistant Attorney General Richard, could
you give me a brief observation on this please?

Mr. RICHARD. Yes, and I will be speaking only on a personal
basis because I don’t necessarily reflect the views of the depart-
ment.

Frankly, Congressman, I believe it is imperative that the Attor-
ney General be recognized not just in name, but in function as the
chief law enforcement officer over all law enforcement agencies,
and in that capacity have the ability to ensure uniformity of proce-
dures and adequate coordination of all functions to avoid inefficien-
cies, duplication, and problems with respect to processes of critical
importance. So 1 agree that there is much that can be done. But
on the other hand, to bring the entire agency within the Depart-
ment in the context you are suggesting, I suspect may be inappro-
priate given the vast regulatory and administrative responsibilities
that are also assigned to ATF.

Mr. CONYERS. Judge Sessions.

Mr. SESSIONS. Mr. Conyers, there are several aspects to that that
could take us many days to discuss, but briefly two things have to
be considered. First is the gathering of a great deal of law enforce-
ment power into one agency. There was discussion almost imme-
diately after the raid by ATF that they ought to be incorporated
into the FBI.

Mr. CONYERS. I remember. I thought it was almost accomplished
at one time. I was waiting for the press release.

Mr. SEssIONS. It was rife all over this town. The gathering of
that power, however, is very difficult if you look at what can hap-
pen. Right now their responsibility is over an area that is highly
political. The Bureau tries to maintain itself apolitically, and cer-
tainly I tried to the best of my ability to keep political consider-
ations out of the Bureau’s business.

If you actually incorporate that ATF function into the Depart-
ment of Justice with all of the political concerns that it has, and
you have a political Attorney General who is a member of the Cabi-
net, you have some problems that you might not be able to deal
with effectively, and to boot you have got the problem of gathering
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so much power into the FBI, and I think that needs to be looked
at very, very carefully.

Mr. CoNYERS. Well, I will be cautious as we continue to look at
it, but, you know, examine with me the fact that the Attorney Gen-
eral already has 95 percent of all law enforcement power in the
country anyway and is attacked politically on a very regular basis,
so, you know, what is new? That is the way this business goes
down.

What I want to do is stop having all of the fights that go on be-
tween law enforcement agencies. The Drug Enforcement Agency,
the FBI, the Secret Service sometimes, the INS, all have legal ca-
pacities that unless they are really regulated by one central author-
ity I think we have a problem.

Now let me go on to the question about the President’s involve-
ment, Mr. Hubbell. Was it the President’s decision to leave this to
the experts and that he wanted to be consulted or was he involved
in making the decisions? To what extent—where does the line come
down in that area?

Mr. HUBBELL. It is my understanding that the President wanted
to be advised if the strategy from pure negotiation changed and the
Attorney General did that in a conversation on the 18th, and I kept
the White House counsels advised as the week prior to that about
the possibility of a plan. I am not aware that the President ever
said I want to be involved in the decision or that I have some ideas
about this. He wanted to be advised.

Mr. CONYERS. Finally, how come everybody here is for the fourth
amendment and the exclusionary rule and the administration isn’t?
Can you explain that to me? I mean, I have all of these great prot-
estations of support for the constitutional process and then when
we get to the administration and the Attorney General, we have
two sets of testimony here.

You can only speak for yourselves, but we are having some seri-
ous erosions of the exclusionary rule in the antiterrorist legislation,
and what does it mean? We have everybody here. There hasn’t
been one witness during these 5 or 6 days that wasn’t for strength-
ening the exclusionary rule, the attorneys, the Government, all wit-
nesses, so what does that leave us with, Mr. Richard?

Mr. RICHARD. Mr. Conyers, can I respond, and I take exception
to at least a portion of your remarks, and that is this Attorney
General in this Department of Justice is very much committed to
the defense of the fourth amendment liberties. Our positions—as
reflected in the antiterrorism bill and the like—in our judgment
are consistent with fourth amendment obligations. We strongly en-
dorse—

Mr. CONYERS. You mean eroding the exclusionary rule is consist-
ent with supporting the fourth amendment?

Mr. RICHARD. As you know, the administration and the Depart-
ment of Justice has a variety of concerns in this area and has ex-
pressed them during the course of this legislation, but I am just
suggesting that with respect to other aspects that are in the
antiterrorism bill and the like, we do believe that they are consist-
ent and supportive of our concerns regarding:

Mr. CoNYERS. I would like to just show you some of the testi-
mony that we have had here that [ am not putting words in any-
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body’s mouth or making up anything. This is a very serious prob-
lem, a division of position within this administration, that the least
we should do is acknowledge the positions that are at opposition
within the administration.

Mr. McCoLLUM. Mr. Conyers, your time is up.

Mr. CoNYERS. I am putting nothing in anybody’s mouth. That is
what I am trying to solve, as a matter of fact. Thank you, Mr.
Chairman.

Mr. McCoLLUM. Thank you, Mr. Conyers. Mr. Coble, you are rec-
ognized for 5 minutes.

Mr. COBLE. I am not going to use all my time.

Gentlemen, good to have you all here with us. I am just going
to make a brief statement, Mr. Chairman. Some folks have ques-
tioned whether or not these hearings have been useful and valu-
able. Well, use and value may be subject to interpretation, but I
think there is no doubt, Mr. Chairman, that these hearings will
have been determined to have served a good and useful purpose.
Now, having said that, Mr. Chairman, Mr. Chairman, I think you
have questions you wanted to pursue, so having said that, I would
yield the balance of my time to you.

Mr. McCoLLUM. Thank you very much, Mr. Coble.

Mr. Hubbell, a few minutes ago you responded by saying that in
the meeting with the military which I believe took place on the
14th of April with the Attorney General that they indicated or said
very strongly that they believed that if the tear gas, the CS gas,
was inserted that the people would come out. You made that very
forceful statement; is that correct?

Mr. HuBBELL. That is correct.

Mr. McCoLLuM. Did you know at that time, were you aware at
that time that the Davidians in the compound had gas masks?

Mr. HUBBELL. I believe we were aware they had gas masks, yes.
We assumed they had gas masks.

Mr. McCoLLUM. And the military said they would come out any-
way?

Mr. HUBBELL. Yes, they did.

Mr. McCoLLUM. Were you aware of something that came up yes-
terday? Mr. Jamar told us in testimony yesterday that he was 99
percent certain in his own mind that if these CEV’s went up with
the gas to insert it that they would be fired upon and that the plan
called for the acceleration of the gas and not just over a lengthy
period of time at that juncture, and in response to my question to
Mr. Potts about that, he indicated yesterday he was unaware of
Mr. Jamar’s feelings about this, unaware that this was a likelihood
and that obviously the clear implication of that is that probably
you would accelerate, that the idea of a long extended period of in-
serting this gas would not take place.

Were you aware through any source, obviously not Mr. Potts,
that Mr. Jamar felt that there would be a 99-percent likelihood
that these vehicles would be fired upon or that the insertion of that
gas would have to come in an accelerated fashion?

Mr. HUBBELL. I was not aware that Mr. Jamar felt like there
was a 99-percent chance that it would happen. I think certainly,
at least I did, and I believe others did, believe that that was a pos-



39

sibility because they prepared for that contingency by saying that
if it did happen they were going to accelerate the plan.

Mr. McCoLLUM. I understand that, but if you knew that it was
going to happen in all probability as opposed to just a possibility,
would that have affected your recommendation, your thoughts,
your discussions with the Attorney General or do you believe it
would have affected anybody else’s who met with her with regard
to this in the final day or two?

Mr. HUBBELL. I believe it was being considered during that en-
tire time that that was, I believed, a likelihood, that the vehicles
would be fired upon when they attempted to insert the gas, so I
believe that that was not only a likelihood but had to be taken into
consideration as everybody made their individual decisions.

Mr. McCoLLUM. Let me ask you one other question. You talked
to Mr. Sage on the telephone on a 2-hour conference call on April
15, the day after this meeting with the military, according to the
Justice Department report. Also, according to that report, you
talked with him because the Attorney General asked you to get
more information, I presume. Is that not true?

Mr. HUBBELL. That is correct. The Attorney General wanted me
to talk personally with the head negotiator to go over everything
that had happened, to get his opinion of whether Koresh was going
to come out, and anytime soon whether he could be negotiated out
and what had happened and what his prediction was going to hap-
pen.

Mr. McCoLLuM. What did Mr. Sage in general terms in two
hours say to you?

Mr. HUBBELL. In general terms that the negotiations had failed,
that he could not negotiate Vernon Howell, David Koresh, out of
the building or anyone else, that the only people who had left that
building left because David Koresh wanted them to.

Mr. McCoLLuM. Did Mr. Sage at any time during that conversa-
tiolrz1 ?mention the names to you of DeGuerin, Zimmermann, or Ar-
nold?

Mr. HUBBELL. We did discuss—I can’t tell you the first time I
learned. I think I knew before that about the attorneys, but we did
discuss the attorneys, the seven seals with Mr. Sage, yes.

Mr. McCoLLUM. Well, what I want to know is, did he at any time
say that Mr. DeGuerin, with the help of religion experts, was work-
ing on a new approach with Koresh that might be fruitful and that
that approach was one which involved the persuasion of Koresh to
come out. Because DeGuerin believed that Koresh had now become
convinced he was a messenger of God rather than a martyr under
the seven seals and that, indeed, if given about 10 days in time,
DeGuerin was absolutely convinced that Koresh would indeed come
out. Did that explicitly get conveyed to you by Mr. Sage?

Mr. HUBBELL. He conveyed to me the conversations with Mr.
DeGuerin. He did not convey to me that he thought the plan would
work. In fact, he indicated to me that it wouldn’t, that the attor-
neys were being manipulated by Mr. Koresh.

Mr. McCoLLUM. He indicated they were being manipulated by
Koresh. Therefore—did he convey to you, though, the concept that
the attorneys presented, the idea that Koresh was now viewing
himself as the messenger rather than the martyr, and that that
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was a very important thing in the view of the attorneys—a big
change in Koresh, their rationale for why Koresh now, they be-
lieved, would come out, because he had had a change of perspective
under his interpretation of these seals? Did you get into that kind
of detailed discussion?

Mr. HUBBELL. I got into a lot of detail, but I certainly didn’t un-
derstand what you have just said to be the case. I understood
based on my conversation with Mr. Sage, and I can’t recall every-
thing that was said, that Mr. Koresh was manipulating the attor-
neys to buy more time and that he wasn’t going to come out. I did
not ever get the impression that there had been a shift in Mr.
Koresh’s view of himself at all.

Mr. McCoLLUM. Thank you very much.

Mr. Lantos, you are recognized for 5 minutes.

Mr. LANTOS. Thank you, Mr. Chairman. Most of my colleagues
quite properly have been dealing with the details and the particu-
lars of this episode. I would like to deal with the broad picture.

I would like to address you, Judge Sessions. There are few people
in American public life in recent decades who have had your expe-
rience and your integrity in dealing with American society. I would
like to ask you to sit back a bit and look at this episode in a broad
historic and conceptual framework.

It has seemed to me all along that three approaches have
emerged concerning this tragedy. The first, to which the lunatic
fringe still adheres with great tenacity, is that this whole Waco
tragedy was the result of a conspiratorial Government attempting
to destroy the American people’s right to religious freedom and the
American people’s right to bear arms. I would like to ask you to
react to this approach.

Mr. SEssIONS. Mr. Lantos, I think you are very perceptive. In
going back to the very roots of our society, from the very beginning
we were a different people, we had different drummers that we
marched to. The people on the Mayflower were in grave disagree-
ment with their church authorities and with their Government.
America became, in the whole world, the one place where people
could disagree with their Government, and finally with our Con-
stitution we nailed that down and said it was the most important
factor in society in America. So it is tremendously important that
the Government not be perceived as conspiring against its people,
and it must not do that. It must keep an openness and it must
keep the dialog going in terms of how the government performs
what it does. So I think you are very perceptive and very correct.

Mr. LANTOS. Well, the second broad approach to which, in vary-
ing degrees, we all adhere is that obviously some mistakes were
made at various stages, and with the benefit of 20/20 hindsight ev-
erybody would have been able to do a better job. I don’t think this
panel is the right one for me to explore what specific mistakes were
made and by whom, but I think it is reasonably clear to assume
that even the most glorious exercise in recent history—the landing
at Normandy on D-Day-—had mistakes. So I don’t know how far we
will get by dealing with the nuanced approach to mistake hunting,
and I don’t want to deal with that at all because my colleagues are
in varying degrees doing a good job of it.
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The third issue that I want to get to is the analogy with Jones-
town because at Jonestown, Judge Sessions, there was no FBI,
there was no Bureau of Alcohol, Tobacco and Firearms. As a mat-
ter of fact, Jonestown was basically removed from the sovereign do-
main of the U.S. Government. It happened elsewhere—it happened
in Guyana—yet in Jonestown we have parallels to Waco which are
more than striking: a criminally insane, charismatic religious cult
leader bringing about the deaths by murder or self-destruction of
some 900 American citizens who, for whatever reasons—misguided
religious beliefs, fear, timidity, personal relationships, what have
you—followed Jim Jones as a god. They did what he wanted them
to do—almost identical things—and they all perished.

Is it reasonable to assume that the Koresh tragedy is most analo-
gous to the Jim Jones Guyana tragedy, and that the deaths and
the nightmare was preordained by Koresh and his determination
that these people die with him?

Mr. SEsSIONS. There is a strong suggestion of that and
similarities. There is one factor that existed at Waco with the
Branch Davidians that did not exist in Jonestown: that is, you had
law enforcement officers carrying out what they perceived to be
their sworn duty in connection with the gun laws of the United
States, and there were 4 officers killed and 20 wounded. It was
that action that prompted the FBI that, prompted me to call the
ATF Director and say, “Can we be of help?” And there were other
reactions, almost immediately to the tragedy that was enacted by
the original raid in connection with the ATF function. So there are
similarities.

And I can see that it is extremely important that the American
people, out of this, understand that law enforcement is not allied
against these people; quite the contrary. There are many, many
law abiding sects, I am sure, in this United States. There are
many, many people who think differently and march to a different
drummer. But law enforcement must protect those people and nei-
ther be perceived as nor ever becoming the enemy of those people,
but rather, protect them.

Mr. McCoLLUM. Mr. Lantos, your time has expired.

Mr. LanTOS. Could one more witness respond to the question
under your rules? May I call upon Mr. Hubbell to respond to the
Jonestown/Waco analogy that I developed?

Mr. HuBBELL. Congressman, I think there are a lot of analogies
that can be made. One of the unbelievable things to me is the hold
that Vernon Howell had on these people. When the Army told me
that they have seen grown men run through doors as soon as they
have had—were hit with the CS gas and then to see no one come
out, you realize the strong hold. I will never forget the scene of the
woman who ran back into the fire and the man who was on top
of the building and who wouldn’t come off the roof. That he had
that kind of hold on human beings is frightening, and I do think
there are analogies.

Mr. LaNTOs. Thank you very much, gentlemen.

Mr. McCoLLUM. Thank you, Mr. Lantos. Mr. Mica, you are recog-
nized for 5 minutes.

Mr. MicA. Thank you.
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Just an observation, Mr. Sessions. We had witnesses from Brit-
ain who were testifying on the use of CS gas. You talked about the
history of the United States and the perceptions, I don’t know if
you saw that, but if you did you would see why we broke off from
England. Because the cold, calculated manner in which they have
no compunction about using CS gas on children and women—and
that is one of the reasons why in fact we broke off is a difference
of opinion.

Mr. Hubbell, do you recall a meeting on or about the 14th or
15th of April that you attended with Vince Foster, Mr. Nussbaum,
and I guess some others which was really a turning point? The dis-
cussions were that the FBI had changed their mind, and the
change was based on two things. One, a change in the situation.
They planned to insert gas, some people were saying; that is one.
And, two, there was concern expressed that the FBI had only one
Hostage Rescue Team, and that they were tiring. Do you recall
that conversation in that meeting?

Mr. HUBBELL. I recall it. I believe I asked for that meeting, yes.

Mr. Mica. But was that the context of that meeting?

Mr. HUBBELL. | am not sure—I’ve wracked my brain, but I can’t
remember whether that meeting was after we met with the mili-
tary, but I believe it was before. I believe that meeting was before,
when advising them that the FBI was proposing to insert the CS
gas. And they were asking me the same kind of questions the At-
torney General was asking—why now and what had changed.

Mr. MicA. Basically, that kind of decision was made at that point
or that was the turning point. We see all of this leading to the At-
torney General’s office and pointing to the responsibility up there—
that she made a flawed decision based on flawed advice—so this is
sort of the turning point where some of this took place.

Did you or others at that meeting recommend, or was there any
discussion about, the use of military force or equipment?

Mr. HUBBELL. There was not any discussion about the use of
military force. There was discussion of having the military evaluate
the FBI’s plan.

Mr. MicA. Dr. Salem, who asked you to brief the Attorney Gen-
eral specifically?

Dr. SALEM. Two of my colleagues at the Edgewood Research De-
velopment and Engineering Center.

Mr. MicA. Are you aware of any second opinion? You know this
involved use of this gas where women and children—you were
aware of that situation, and were you aware of any second opinion
being sought by any other expert?

Dr. SALEM. There were other people at the meeting——

Mr. Mica. But were there other experts? You were the expert on
CS gas that was retained. There was not a second opinion as I un-
derstand it.

Dr. SALEM. I am not aware of that, sir.

Mr. Mica. Mr. Potts, Mr. Bryant made the point earher that your
intelligence people had not told Jamar that on the morning of the
19th the Davidians were overheard as they evidently spread fuel
and allegedly started the fire. Jamar has said he would not have
proceeded had he known. Whose responsibility was it to get this in-
formation to Jamar?
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Mr. Ports. Yes, sir, I think that is an excellent point that Mr.
Bryant made this morning.

Mr. Mica. Whose responsibility was it to get the information to
Jamar?

Mr. PorTs. We had a setup where we had monitors listening to
the conversations that were going on, and they did not hear those
conversations. It is not on the log. So you—if the monitors didn’t
hear the conversation, there is no way it can then get up the chain
to Jamar.

Mr. MicA. So no one is taking responsibility.

Mr. Richard, I guess you are one of the folks that are there now.
This week, approximately half of a panel we had testified that
some of the infants and children, since they didn’t have gas masks
could in fact have died from inhalation of or the effects of CS gas.
At the very least, a Department of Justice department took action
that in fact resulted in babies and children being tortured for at
least 3 to 4 hours before—according to autopsy reports that we
have—most of the two dozen women and children were suffocated
or burned to death. We can’t go back and change what took place,
but do you believe we should adopt a Federal policy with respect
to the use of CS gas where women and children, or particularly
children and infants, are present?

Mr. RICHARD. I believe that you are really, in the final analysis,
going to have to make a case-by-case assessment.

Mr. Mica. Should we have some policy?

Mr. RICHARD. We should certainly go very hesitantly and very
thoughtfully in all such instances in the use of gas.

I would not—simply based on my understanding of the effects of
gas and its lethality—I wouldn’t want to suggest that we just ban
its conceivable use on policy grounds without making a case-by-
case assessment.

Mr. MicA. Mr. Chairman, do I still have time?

Mr. McCoLLUM. No, you’ve run out of time, Mr. Mica.

I recognize for 5 minutes Ms. Jackson Lee.

Ms. JACKSON LEE. Mr. Chairman, I thank you very much, and
good morning to you, and I thank you for your presence here.
Please bear with me as I just offer to you two amendments in the
Bill of Rights. The second amendment talks about a well-regulated
militia being necessary to the security of a free State, the right of
the people to keep and bear arms shall not be infringed.

Mr. Sessions, you had mentioned the politicizing of the ATF. But
might I get you to comment on whether or not the rights of David
Koresh might have been violated under the second amendment as
we read this language? Are Americans still protected under the sec-
ond amendment in light of the need that was perceived to go in
and investigate Mr. Koresh?

Mr. SESSIONS. Your use of the word “politicizing,”—I did not say
that the ATF was politicized. I said that they are involved in an
issue—that is, guns—which is very political in nature by virtue of
the second amendment discussion.

Ms. JACKSON LEE. Will you then get to my question on the sec-
ond amendment and Mr. Koresh?

Mr. SEssioNs. With Mr. Koresh the ATF, it’s my understanding,
believed that he was in violation of the gun laws of the United
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States and that, because he was in violation, he was answerable to
a warrant for both arrest and for search. They did that under——

Ms. JACKSON LEE. So citizens lawfully keeping guns for hunting
or sport are in keeping with the second amendment. Is that my un-
derstanding of what you’re saying?

Mr. SESSIONS. It's clear, there is no question that where you keep
weapons that are in violation of law and are listed as being prohib-
ited that you are in violation of law and subject to warrant, either
for arrest or for a search.

Ms. JACKSON LEE. And so it would be—based upon the facts that
have come to you, it would be your assessment that most Ameri-
cans are protected under the second amendment in the lawful man-
ner of keeping weapons?

Mr. SEssiONS. I think all Americans are protected by the second
amendment. I think that the matter of keeping weapons, as long
as they are not in violation of the law, is well described and well
established.

Ms. JACKSON LEE. Frankly, then, let me say what I think many
Americans are thinking as these hearings are unfolding. What they
are perceiving, or what their apprehension is, is the fear of mili-
taristic domination and law enforcement domination. And so I've
got to pursue, again, this whole question of the fourth amendment.

I asked you about the second amendment because, if we hold to
a high standard the second amendment—the right of people to bear
arms—it then seems unlikely that a government should attempt to
remove from citizens the right of unreasonable search and seizure,
which might be thought to be the case under the weakening of the
exclusionary rule. And you being a former Federal court judge, and
certainly your leadership of the FBI, I again ask you: Do we do our-
selves well in this Nation, and answer the question of the fear of
militaristic domination and law enforcement domination, by the
weakening of the exclusionary rule?

Mr. SEsSSIONS. | have answered Mr. Scott’s original question, and
Mr. Watt’s original question, and now yours very clearly. I have no
question in my mind that the fourth amendment means exactly
what it says and that it should be maintained and that we should,
on the other side of it, insist upon, and provide for, the enhance-
ment of professionalism in law and law enforcement, so they know
the standards and they follow the standards and they are trained
so that it is second nature to them; so that you do not have an in-
fringement or impairment of the fourth amendment right.

Ms. JACKSON LEE. So you think it is certainly positive to have
an independent intervener—cool heads, cool minds—to review
whatever representations are being made by a law enforcement of-
ficer for a viable, verifiable search warrant.

Mr. SEssIONS. Well, what’s intended is, that a warrant be issued
by the authority, having been properly informed. So the answer is
yes.

Ms. JACKSON LEE. And proper information is certainly a key ele-
ment.

Mr. SEssIONS. Proper information is critical, and it always has
been critical and always will continue to be. That’s the integrity of
a warrant. If it’s on improper information or deceptive information,
then you weaken the warrant, and you should not do that.
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Ms. JACKSON LEE. I notice that some who are on the panel this
morning visited the site and others did not, and, Judge Sessions,
I too hold you in high respect, but let me query you on this issue,
for I think, again, our apprehension is of a government in control
of itself. Would you respond to the allegations that the reason why
we had a Waco is because the FBI was in disarray?

Mr. SESSIONS. The reason why we had a Waco was because——

Ms. JACKSON LEE. The ultimate results of the 51-day siege and
the ultimate going in is because the FBI itself, the organizational
structure, was in disarray?

Mr. SESSIONS. Well—

Ms. JACKSON LEE. How would you respond to that allegation?

Mr. SEssiONS. Well, T would respond to it this way. It is obvi-
ous—from the time of the change in the administration, it was very
clear that there was a great discussion about the replacement of
the Director of the FBI. That discussion was well known by Mr.
Hubbell, well known by the Attorney General, well known by ev-
erybody. The decisions had probably been made earlier. But 1 do
not believe that either the discipline or the ability of the FBI was
impacted at all.

Now, there may be others that disagree. I know this is a very
political thing, and I agree with your observation that it could be
that the FBI was impaired in its ability—certainly I was impaired
in my ability—to be able to negotiate, to be able to actually go
down, as we discussed with Acting Attorney General Gerson.

The idea of a Director ever becoming directly involved in a nego-
tiation because those were hometown folk was dismissed as ridicu-
lous and grandstanding. It was also discussed that it was not ap-
propriate—it was not appropriate for an FBI Director to respond to
a hostage-type or this type of circumstance.

So there are elements of it, and I continue, and continue to this
day, in my strong belief that you must negotiate, you must be pa-
tient, and yet you must apply the appropriate pressure. And I
think we did those three things, which indicates that the Govern-
ment was not in disarray, nor the Bureau.

Mr. McCoLLUM. Ms. Jackson Lee, your time has expired.

Judge Sessions is going to have to leave us as we go to these
votes. We are going to have a series of three. Because he is going
to leave, I am going to recognize Mr. Blute, who has a question for
him, for whatever time he consumes. And he will then retain the
balance of that time, because we are going to have to go vote before
he could use up 5 minutes.

Mr. Blute.

Mr. BLUTE. Thank you, Mr. Chairman. I want to thank the panel
for their testimony.

Judge Sessions, I want to get back to something that you touched
on briefly earlier that I think is a very important point, and that’s
Mr. Smerick’s testimony that he felt pressure from FBI higher-ups
to change his recommendations from a passive approach to a more
confrontational approach. I think this is a crucial issue—to under-
stand how the pressure built to move toward a confrontational ap-
proach.
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He mentioned you specifically a number of times in relationship
to this, and I wondered if you could explain how you relayed to Mr.
Smerick your displeasure with his recommendations.

Mr. SESSIONS. I cannot—I cannot ever recall having a conversa-
tion with Mr. Smerick, nor being—indicating to him my displeas-
ure about his approach. I suggest that what you do is go down the
line: that you ask Mr. Clarke if he had that conversation, that you
ask Mr. Potts if he had that conversation.

I don’t know where it came from, but my—I was not displeased
with the idea of negotiating, ever, nor the idea of the attempt to
negotiate. In fact, as I said, it subjected me to some ridicule be-
cause | felt that the negotiations down there in Waco, early on,
might have yielded fruit.

I talked with Steve Higgins about it. We talked directly about
the possibility of going down together and having circumstances
where we could have some negotiation. There were many people
who were willing, including Mr. DeGuerin and Mr. Coker, who
were able to deal with that negotiation phase.

So no, it just is not a correct concept. I don’t know where he got
it, but he didn’t get it from me.

Mr. BLUTE. So you didn’t send any signals that you were con-
cerned about his recommendations of the passive approach?

Mr. SEssIONS. Mr. Blute, I'm a direct man, and I know the King’s
English, and I know how to speak about what I believe. If there
is anybody here who says I indicated that I had this belief, they
need to stand up and say so. It just didn’t happen.

Mr. BLUTE. Thank you, Judge.

I will reserve the balance of my time.

Mr. McCoLLUM. Thaunk you. At this point you used 1%2 minutes.
We are going to be in recess until 5 minutes after the last of the
series of three votes.

Mr. Sessions, we know you won’t be back. We want to thank you
for coming. For this rest of the panel, we will reconvene. I do not
expect to break for lunch for this panel, so we will come back and
go through the lunch period.

Thank you.

[Recess.]

Mr. McCoLLUM. These joint hearings on the Waco matter will
convene—reconvene, I should say. We just had a break for votes.
There were three votes on the floor of the House. The Members
have come back.

When we took our break, Mr. Blute had consumed 1%2 minutes
of 5 minutes of time which he had in order to ask Judge Sessions
a question before Mr. Sessions had to leave, which he knew and we
knew in advance he would have to do at around 11 o’clock.

Now 1 will recognize Mr. Blute for the remaining 3%2 minutes of
time that he has.

Mr. Blute.

Mr. BLUTE. Thank you, Mr. Chairman.

I would like to ask the FBI representatives some of the questions
I asked Judge Sessions about—Mr. Smerick’s recommendations
and whether there was pressure generated from above to change
his recommendation to conform with some type of preordained out-
come, which I think is very troubling and indicates where the pres-
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sure built for the final confrontation. Perhaps not in Waco, TX, but
perhaps in Washington, DC.

Now, Judge Sessions said that he knew nothing about that. I
tend to believe him, but I also believe Mr. Smerick is sincere in tes-
tifying that although he thought it was Judge Sessions, there were
some pressure on him—that there was some pressure on him to
change his recommendation.

I wonder if Mr. Clarke would comment on that. Did you know
of any or did you engage in any pressure, sending signals down the
line, that this recommendation was not the proper recommenda-
tion?

Mr. CLARKE. I'm unaware of any pressure, and I did not see or
hear or read all of Mr. Smerick’s testimony. But one piece that I
did catch indicated to me that he believed the pressure was more
self-imposed as opposed to somebody overtly imposing upon him.

Mr. BLUTE. But he did say that he—when asked where that pres-
sure was coming from, he didn’t refer to it as pressure, but I think
we can assume it was a form of pressure. He mentioned Judge Ses-
sions in particular.

Mr. CLARKE. I'm not aware of any discussions that Mr. Sessions
ever had with Pete Smerick. I know I never had any, so I'm at a
loss to explain that.

Mr. BLUTE. Mr. Potts.

Mr. PorTs. Yes, sir. When I first became aware that there was
concern over one of Pete Smerick’s memos, and I think it was—I'm
not sure of the exact date. I think it was the 5th or somewhere
around there, March 5—Jeff Jamar expressed to me some concern
that he thought we were trying to go forward with something
tactically at that time and that, because of the tone of the memo,
would leave them with no flexibility at all down there.

And I said, well, look, that’s one opinion and I think what you
do is—what we have to do is listen to that, evaluate that opinion.
And you also have to get other opinions and see what—how they
feel about that.

Someone in Washington at the command center contacted John
Douglas just to say-—John Douglas was Pete Smerick’s super-
visor—to say we want you to sit down and evaluate this and we
also want you to sit down with Pete and go through his assessment
and see if you concur with his assessment.

We actually—I believe Pete’s assessment early on, especially
with regard to “pull everything back and get away from them, don’t
show the vehicles the way they are”-—I think that memo also said
to only do that if they will bring the children out if, they’ll agree
to bring some of the children out and if, at the same time, Koresh
will agree to come out—not at that time, but that he will say that
he will eventually surrender.

And it was probably a day or so thereafter that Jeff Jamar made
that offer to Koresh that said we’ll pull everything back, we’ll pull
all the Bradleys back, we will pull everything back away if you'll
just send—he didn’t even limit it to children—if you’ll send four
people out, we'll pull everything out.

Mr. McCoLLuUM. Mr. Blute, you have 20 seconds.

Mr. POTTs. And that was disregarded.
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Mr. BLUTE. Let me just quickly ask Mr. Hubbell: You said the
military was to review the plan. Did the military pass judgment on
the plan? What was their opinion of the final plan?

Mr. HUBBELL. We wanted them to critique the plan and give us
any opinion they had that—of how it could be improved.

Now, I didn’t sit in on the meetings that maybe the FBI had with
the military before they both jointly briefed the Attorney General
and myself and others. And so there may have been other sugges-
tions made prior to that, I just don’t know. I know what we dis-
cussed. But they critiqued the plan, and they said they believed it
would work.

Mr. McCoLLUM. Mr. Blute, your time has expired.

Ms. Lofgren, you are recognized for 5 minutes.

Ms. LOFGREN. Thank you, Mr. Chairman.

You know, one of the interesting aspects of this hearing is that
it’s gone on long enough that our constituents back home have real-
ized that there are hearings, and they are calling in with questions
and advice.

It's amazing to me how many people in America have been tear
gassed. I guess every soldier who went through basic training was
tear gassed. I've heard from a lot of them. Now grownups who were
undergraduates who had their dorms tear gassed in the late sixties
and seventies, and even people who were celebrating the Fourth of
July on the Capitol Mall in 1971 during the Nixon administration,
when I guess there are some antiwar demonstrators, and tear gas
was applied on not only the demonstrators but all the families with
kids who were picnicking on the Fourth of July.

One of the inputs I've had is from someone—I've never served in
the military, but from someone who did—who suggested that if this
had been a military endeavor rather than a law enforcement en-
deavor, what probably would have occurred would be not a gradual
insertion of gas, but massive gassing that would then have brought
the people out.

I don’t know if that’s true or not, but I'm wondering, Dr. Salem,
had that happened, would the risk to the people inside have been
greater? Were there constraints in terms of their safety that would
have prevented the FBI from taking a more military assault gas
approach than was taken in this case?

Dr. SALEM. According to the evidence, after you reach the irritat-
ing point, if you increase the concentration, it does not really in-
crease the symptoms. You get your profuse symptoms that occur,
and the use of tear gas—any type of tear gas and CS entails some
degree of risk.

But in my opinion, CS does not cause permanent injury to adults
or to children, and this is based on the best available information.
And, based on that, CS is the best riot control agent.

Now, the Attorney General was extremely sensitive to the risks
and obviously had to balance them. In the final analysis, the ques-
tion of the use of CS came down to balancing the risks against the
consequences, even the consequences of waiting, and that was a
very tough decision to make.

Ms. LOFGREN. Mr. Potts, was there consideration of not a grad-
ual insertion but a more voluminous insertion of gas, and why was
that—was it really just hesitation, or why was the decision made?
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Mr. PorTs. There absolutely was a recommendation. The Hos-
tage Rescue Team and most of the SAC’s felt very strongly that it
would be better to have a full insertion as well as, you know, the
military said if they were doing a military operation, that’s the way
they’d do it.

Our concern about doing that was we thought that we signifi-
cantly reduced the risk to the children. We also significantly re-
duced the chance of them having a violent reaction if we did it in
a measured way. We increased the risk to our agents, but we de-
creased the risk of a violent response, we believed, as well as to the
children.

Ms. LOFGREN. Let me ask you this. I have some constituents who
are here in the Capitol today, really on a vacation, and they sort
of—well, they asked me, why are we doing this? I mean, didn’t this
happen 2%z years ago? And finally they said, well, the only real
value of this in their view—I'm quoting them—was if we could
learn something for the future that would make our country better
prepared to deal with such an issue. And that has been very much
a concern of mine.

Now, I've read through the Treasury report as well as the Justice
Department reports, not just on what happened, but about how
could we do a better job in the future. And I'm particularly inter-
ested in how we are organized to understand groups of people that
might be operating on a world view that is different than average.

Now I was frankly very impressed by what I heard the other day
about the number of experts and the like.

The question is to Mr. Potts: Are you satisfied that we have done
all we could? What if the next group—and that may happen as the
millennium approaches—there is a group that is, say, animism,
that the average officer really doesn’t know much about? Do we
have experts set up, and do we have training for our law enforce-
ment people to really understand the information they are getting
and incorporate it so that they can make prudent decisions?

1}re you satisfied with the recommendations that have been made
so far?

Mr. Ports. I'm satisfied with the recommendations, and I think
we’ve made good progress on those. I think we'll have better coordi-
nation. I think we have people who are better trained, and I think
that the component of our crisis intervention response group now
that puts our negotiators and our Hostage Rescue Team together
within one unit—I think that one component of that element is set
up to really reach out to places like the University of Michigan that
have behavioral science understandings and to develop a real core
of people that we can call on in these kinds of crises who can give
us the best advice possible.

Ms. LOFGREN. If you could real quickly answer my question, have
we trained the people within the FBI to really understand the in-
formation that is being given to them by the experts?

Mr. PorTs. I think we're in the process of doing that. I think that
that’s under way.

Ms. LOFGREN. Thank you, Mr. Chairman.

Mr. McCoLLuM. Mr. Heineman, you're recognized for 5 minutes.

Mr. HEINEMAN. Thank you, Mr. Chairman.
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I'm going to have to say for the past 8 days I've felt some degree
of discomfort sitting here on the opposite side of the law enforce-
ment officials as it relates to that table, and that table only, and
certainly you folks being in a high-ranking administrative position.

But that discomfort is rather easy for me to take because I know
that what we are doing here is not really second-guessing but
critiquing what happened on two issues that really need to be
critiqued so that we can understand what happened, we can place
responsibility—and I don’t want to say blame because I think the
people at the operating levels really thought that they were doing
the right thing, and certainly I wasn'’t there.

But as I see this information having filtered up the line of re-
sponsibility, it gets fuzzy, it gets hazy, as to the Attorney General,
who did initially feel a great deal of discomfort with what hap-
pened. And I believe Mr. Langdon in the Treasury Department, or
someone of his rank, felt discomfort too with the February 28 raid.

But those feelings of discomfort really didn’t last long. And I
would just like, if I can—and I don’t have enocugh time, 5 min-
utes—to find out what really changed people’s minds, what
changed the Attorney General’s mind from a feeling of discomfort,
and what changed Mr. Langdon—if it was him—his mind. I know
Mr. Higgins did prevail upon him to accept the plan, and of course
we know what happened after that.

But I think being a Member of Congress, I have, as we all do,
a strong obligation to let the people in this country know that they
are getting a fair deal—that there is no coverup, that there was no
coverup. Or if that’s the perception that’s out there, then I think
we need to—I think we need to throw cold water on that fire, be-
cause as it grows we can see militias grow because of a strong feel-
ing against government and law enforcement. And I'm not going to
say there’s a direct relationship, but I believe that there’s an indi-
rect relationship to what happened in Oklahoma City by a mindset
in this country that feels Government is against them and needs
to be retaliated against.

So what we're doing is extremely important, and Congress itself
is on trial here, and I've said that before. So, you know, I don’t
make any apologies for us asking hard questions, and certainly I'm
not—I'm not looking to throw cold water on witnesses as we have
here, discrediting witnesses, even law enforcement, because we
didn’t agree with them.

But having said that, Mr. Potts, on April 14 Mr. Jamar related
to you the conversation he had with the lawyers, Mr. Livingston
and—Livingston, is that right?

Mr. Ports. Mr. DeGuerin.

Mr. HEINEMAN. DeGuerin and Zimmermann, I'm sorry. And he
told you that he thought that—that they thought they had a deal
with Koresh to come out with that letter that he had.

Mr. Ports. I think that’s been—I think the whole plan to come
out was earlier in April. The whole plan, that plan was the same
as it was early in March except that they inserted the attorneys
into it.

The issue of manuscript that now he has decided to pass

Mr. HEINEMAN. Can I reclaim my time?
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I may have my dates wrong, but the attorneys stated that Mr.
Jamar had told him you have all the time you need, and I have
a little problem with that being changed, if it was changed. Appar-
ently the lawyers felt devastated when they found out that on the
19th there was an assault on the compound.

Did anybody have a feel that perhaps the chemistry has changed
and this might be an open end to pursue, a reason not to go in?
And I can certainly understand law enforcement’s wanting to go in.
I was part of that, and I am sympathetic with their feelings on
that.

Mr. PoTts. Sir, I never got the impression from talking to anyone
onsite at Waco from my position in Washington that anyone be-
lieved that there had been any substantial change in David Koresh.

In fact, it was clearly stated to me that they thought this was
a continuing manipulation, a continuing delaying tactic, that he
had no intention of coming out, and they believed—they continued
to monitor that from the 14th up through the morning of the 19th,
and saw nothing to convince them any differently in between.

Mr. HEINEMAN. OK. Could it not have been handled differently
as it related to relieving your HRT teams? And they certainly
should have been relieved, replacing them with perhaps DPS—De-
partment of Public Safety—or another agency, unless you can tell
us here that there was some imperative for the FBI being able to
handle that alone.

Mr. Ports. Well, I believe that the Hostage Rescue Team, by its
nature and by its training, is the finest law enforcement team of
its type in the Nation, so I do believe that they are different from
the other teams. They are a team that trains every day. They are
a team that is full-time tactical as opposed to our SWAT teams or
most other SWAT teams around the country.

But more importantly than that to me in terms of waiting, we
had a lot of behavioralists at that time who were looking at letters
that were—that Koresh was sending out and who had been evalu-
ating him throughout—some of them throughout the course of this
standoff, who said that they didn’t believe that Koresh was going
to commit suicide, they didn’t believe that there was necessarily
going to be a mass suicide, but they think that if there is a suicide
effort, that it would be suicide—as they call it, suicide by cop, and
that there might be some kind of breakout plan, and that Koresh
had his own time frame. The Government has their timeframe that
they are working under, and David had his own separate one, so
he might decide at any time to come out.

Obviously—

Mr. HEINEMAN. Thank you.

Mr. McCoLLUM. Thank you very much, Mr. Heineman.

Mrs. Collins, you are recognized for 5 minutes.

Mrs. COLLINS of Illinois. Thank you, Mr. Chairman.

During these hearings we’ve listened to exhaustive academic dis-
cussion about CS tear gas, and these issues will continue to be de-
bated, as they should. But for the American public, the basic ques-
tion is how carefully the FBI and the Department of Justice consid-
ered the effect of CS tear gas on children, pregnant women, and
the elderly before it was inserted into the Davidian compound.
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The testimony we have heard has made it clear that the decision
to use tear gas had to be balanced with the risk to these individ-
uals against the risk of allowing the standoff to continue.

So Mr. Clarke, I'm going to ask you, what was your involvement
in the decision to use the tear gas in the compound, A; what meet-
ings you personally participated in, B; and who you consulted with
about the possible effects on the children, C.

Mr. CLARKE. That’s a very long question, and I have to tell you
before 1 get started, I would have a long answer to it, because
there’s a number of factors, and I know that you're trying to con-
dense time.

The issue of tear gas came up fairly early on because if there
were a problem inside that we had to respond to, how would we
respond? And so the issue of tear gas came up fairly early on, and
the experts in the Criminal Investigative Division and on the Hos-
tage Rescue Team almost at the outset began to do research on a
number of different alternatives.

Sometime in late March the other options had been tried and
failed. And the recommendations were coming in from Waco that
they wanted to develop a plan to use gas, and a plan was submit-
ted. It was deemed by most of us at headquarters that it was not
the time yet to do that; there were other things that we were still
exploring.

Those discussions were ongoing when Mr. Potts and I accom-
panied Mr. Richard to Waco, and that was on the 7th and 8th of
April. At that point I still did not believe that the use of gas was
appropriate.

After the discussions we had in Waco, when we had the oppor-
tunity to talk to our negotiators, the HRT people, the SAC’s, all of
the people, all of the components that were involved, that on the
night of April 8, after consulting with the four SAC’s, the Hostage
Rescue Team leader, Mr. Potts, and myself, I became convinced
that there was an option that could bring about a safe resolution
to this problem.

We returned to Washington and briefed the Director. That was
done on the 9th. Concluding that briefing, the Director also agreed
and contacted the Attorney General. So I would say that my deci-
sion supporting it occurred on the evening of the 8th and I dis-
cussed that on the 9th with the Director.

Mrs. CoLLINS of Illinois. Did you specifically consult with anyone
about the possible effects on children of the CS gas?

Mr. CLARKE. Extensively.

Mrs. COLLINS of Illinois. Extensively?

Mr. CLARKE. Extensively.

ers. CoLLINS of Illinois. With the people you've already talked
about.

Mr. CLARKE. And Tony Betz, who I understand has already been
a witness here. I at that time had not had direct conversation with
Dr. Salem, but I was aware that the people who were actually
doing the research here had talked to a number of experts.

We had had an ongoing program for some time under Director
Webster, wherein the Bureau began exploring various less-than-le-
thal weapons. We had held symposia at Quantico examining dif-
ferent options. There was extensive research that had been con-
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ducted and a number of people within the Bureau and outside the
Bureau were consulted.

Mrs. CoLLINS of Illinois. I don’t want to cut you off, but I want
to hear what Dr. Salem has to say about the use of CS tear gas
on children and whatever he thought about this.

Dr. SALEM. When I was contacted, I reviewed all the available
literature of the effects of the toxicology and safety of CS, in par-
ticular its effect on children and pregnant women, and based on all
the available literature that was—there were a lot of experiments
gone on adults and older people. No experiments were done on chil-

ren.

However, there were several cases reported in the literature: The
one case of that young infant, that 4-month-old infant who survived
after 28 days of hospitalization following a massive dose that it was
exposed to. The other is the actual occurrence in Northern Ireland
when CS was used at that time, and the reports show they inves-
tigated it. There were children that were exposed. None of the chil-
dren required hospitalization. They don’t know what the dose was,
but it was much less than the other one.

Those are the only published literature on the effects of CS on
children. And, based on that, as a scientist we look at what the
facts are rather than anecdotal, and even though these were anec-
dotal, they were followed up by epidemiological studies. There were
animal studies using young animals, and they did not find a dif-
ference. And it was concluded by many researchers, very competent
researchers, that there was no difference in sensitivity to the CS
by young people, older people, and the infirm.

And “tear gas” is really a generic term. CS has been available—
it is not a military-unique chemical; it has been available to law
enforcement officers and even to the public. As you know, you can
buy CS in combination with other deterrents in the grocery store.

Mrs. COLLINS of Illinois. Well, let me ask you something before
you go any further. If you had been in a position of making a deci-
sion whether or not to put CS gas into the Davidian compound,
knowing that there were children there, would you have done that?

Dr. SALEM. I was not asked to make that decision——

Mrs. COLLINS of Illinois. I said “if.” It’s a hypothetical.

Dr. SaLeM. If a

Mrs. COLLINS of Illinois. Based on your scientific knowledge.

Dr. SALEM. If chemicals have to be used, that would be the chem-
ical of choice.

Mrs. COLLINS of Illinois. Why?

Dr. SALEM. Pardon?

Mrs. COLLINS of Illinois. Why?

Dr. SALEM. Because it is the most extensively studied agent of
that type and it is the safest. There are no authenticated deaths
following its use.

Mrs. COLLINS of Illinois. Thank you.

Mr. McCoLLUM. Thank you, Mrs. Collins.

Mr. Souder, you are recognized for 5 minutes.

Mr. SOUDER. I just want to make sure that the record shows that
in fact Mr. Betz said that he was only a tactical expert yesterday.
And he referred to Dr. Salem, that the extent of the research con-
sists of, in Ireland we don’t know the dose, we don’t know whether
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they were necessarily confined, but there was this one child who
recovered, and that, based on this extensive research, a decision
was made that—Dr. Salem himself just said that, if you had to use
a chemical, apparently because at least there was no evidence of
deaths, he would have used this chemical.

Hardly a compelling argument. Not one that proves that any
deaths occurred or anything like that happened, but not exactly a
compelling argument.

I earlier heard Judge Sessions say that the Attorney General was
kept briefed in detail because of her concerns about the children.
And yet we heard yesterday when I asked Mr. Jamar, he said 99-
percent likelihood that they would be fired upon, which seemed
pretty logical actually, but that didn’t get up the system.

I wanted to ask Mr. Hubbell whether he and the Attorney Gen-
eral—did you know that the FBI didn’t know where the children
would be located in the compound when they gassed it?

Mr. HUBBELL. They did not. We were advised—we asked where
the children would be located, the likely place that they would be
located, and were told by the FBI where the likely place they would
be located was based on interviews with people who had left the
compound. So we did ask those questions and were given those an-
swers.

Mr. SoubpeEr. OK. Because Mr. Jamar said yesterday when I
asked him that he didn’t know, and in fact they had hoped they
would be in the bus but they weren’t there.

So 1 just wanted to make sure that they didn’t—they did express
to you that they didn’t exactly know, but they made their best
guess.

Mr. HUBBELL. They did not precisely know. I think they had
hoped that if the children didn’t come out that they would be put
in the bus. I don’t think I was told that that’s where they would
sleep that night. I think they were more than likely supposed to
be sleeping with their parents in the compound.

Mr. SOUDER. One other question, then I'm going to yield to Mr.
Bryant.

In a similar vein, when I asked Mr. Jamar about the—where
they were pouring the fuel and he said that they couldn’t hear back
that they were pouring the fuel, did the Attorney General and you
understand that there wouldnt be a way to hear what was going
on in the compound? Because he said if he had known that, he
would have adjusted.

Did you understand that there was an equipment problem, that
there wasn’t going to be that exchange?

Mr. HUBBELL. We were aware that there were surveillance de-
vices in the compound. We werent totally—my understanding
was—and then on the day some of them were not working—that
there was some suspicion that the people within the compound
knew there were surveillance devices and were using that as part
of the manipulation and that they could, you know, terminate their
usefulness or destroy them at will.

So we knew that we had surveillance devices within the
compound, but we weren’t confident that they would be available
during the insertion of gas the day before, and then certainly we
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were aware of some of the problems that occurred while we—while
the scene unfolded on the 19th.

Mr. SOUDER. Thank you very much.

I yield the rest of my time to Mr. Bryant.

Mr. BRYANT of Tennessee. Thank you.

Let me ask, in that time, just about one question here. Mr. Hub-
bell, putting things into context at the White House at this point,
you were appointed by the President—again, you're, some say, the
best friend—to head the transition team, the administration into
the Department of Justice, and they had people in the other de-
partments also.

But you were the one that headed the transition team in Justice,
and we have just been through, in the context of that timeframe,
the failures of, I guess, Ms. Baird, Ms. Woods, I don’t know if Ms.
Guinier had come along at that point, but certainly there were
some failures with the White House and the Department of Justice.

Then you've got the Waco standoff, the siege certainly applying
some pressure there, and I'm still having some difficulty in accept-
ing the statement that you were not dealing directly with the
White House, and maybe 'm—maybe I didn’t make my questions
clear about the President, but certainly you had lots of other
friends over there—Mr. Lindsay, Mr. Foster, McCleary, all from Ar-
kansas—and heading the transition team you had Mr. Gerson who
was the Acting Attorney General, but he was a Bush holdover.

I can imagine your contact, especially with the President indicat-
ing that he wanted to be made aware of any change, any shift in
strategy. I find it difficult, and I found a couple of phone calls when
the President called you during that timeframe on the list here.

The article that I quoted you from the paper said—and, again,
you deny making this—a statement that you had talked business
with Clinton only when the President sought updates in the early
days of the cult crisis in Waco, and that’s certainly consistent with
the telephone calls from the President to you during March, which
is documented on the log.

Again, weren’t you, in fact, communicating with the President
because he wanted to know what was going on, and, if there was
a change in strategies, ultimately he could have approved that or
ultimately he could have even disapproved that?

I understand that he relied a lot on his new Attorney General,
Ms. Reno, at that time, but in the end he did have that ultimate
authority as the President, as Ms. Reno’s boss, as your boss, to say,
“No, let’s don’t do that.”

I understand he relied on her, but, again, under the context of
the situation, weren’t you, in fact, dealing with the President some
and other members, other friends, over there and keeping them ap-
prised as to what was going on at Waco?

Mr. HUBBELL. I did. I think I did testify, Congressman—if I
didn’t, I want to make clear—the beginning when the FBI advised
me of their plan and the possibility of the insertion of gas, I did
notify the White House counsel and kept in contact through the
White House counsel. I'm sure the White House counsel advised
the President.

But that's the way I kept the White House advised of the plan
and what we were doing, the evaluation that was going on. So I
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don’t mean to say I never talked to the White House. I did not talk
to t}}]m President of the United States about this issue prior to the
19th.

Mr. McCoLLuM. Mr. Bryant, your time has expired.

Ms. Slaughter, you are recognized for 5 minutes.

Ms. SLAUGHTER. Thank you, Mr. Chairman.

I'm sure you gentlemen are familiar enough with the way the
Government and Congress operates to know that you were damned
if you did and damned if you didn’t, and if you followed some of
the advice you are getting here now and built a fence or stayed
there for 2 years, everybody would be yelling every day, “Look how
much it costs. These are supposed to be the best in the world. What
is going on down there?”

One of the things that I have learned is that before Waco, the
Department, ATF—and I guess Mr. Potts can verify this—really
didn’t have very much connection to the top echelon of the Treas-
ury Department, and before Secretary Bentsen made some changes
it was not really a normal thing for the Secretary of the Treasury
to know at all times what BATF was doing.

Is that correct, Mr. Potts?

Mr. Ports. I'm afraid I'm not your good expert on that. I'm not
sure how ATF operated within Treasury in terms——

Ms. SLAUGHTER. You came in with the Clinton administration, or
were you already there?

Mr. PotrTs. I came in over 21 years ago as a civil servant, FBI
agent.

Ms. SLAUGHTER. I see.

Mr. PoTTs. I'm just an FBI agent.

Ms. SLAUGHTER. That had been testified to here before, and I
think probably the one thing that I've learned is that there have
been massive changes at Treasury to make sure that the kinds of
breaches that happened won’t happen again.

For example, I'm absolutely persuaded from what I've heard that
the reason four agents died and the Branch Davidians on February
28 is because there was no security, and a postman who heard it
from a television man, who learned it from a woman, who had
rented ambulances to the ATF talked, and that steps had been
taken to make sure that that doesn’t happen again.

But one of the things that was the saddest to me—and I don’t
know if you’ve heard the testimony; I hope you've been busy since
we all work for the same company here—was from Ms. Sparks. It
would seem to me, when she walked into that compound, knowing
that her visit had been compromised, she was only allowed to see
certain children in certain areas, and yet she said by her testimony
that there was one running—one sink with running water, there
were no sanitation facilities, the children were obviously shell-
shocked to some degree, that conditions were so bad there I've
often wondered why the State of Texas did not remove the children
from that compound at that time.

Has that occurred to any of you, that under child protective laws
they would have done that normally and what a change that might
have made?

It hasn’t. I see that. All right.
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One of the things that I wanted to point out as well is that be-
cause of the deteriorating conditions—and, as a former bacteri-
ologist, I understand this very well, and I think that everybody on
the scene has explained the deteriorating sanitary conditions tak-
ing place in that compound-—there was no electricity, correct?
There was no way to heat food, no way to heat anything up to kill
bact?eria, there was no way to dispose of sewage. Is that not cor-
rect?

Mr. PorTs. That’s correct.

Ms. SLAUGHTER. I think that also you have seemed to have heard
from every behavioral psychologist in America and all kind of nego-
tiators. I don’t hear of anybody talking to any medical personnel.
I assume they would have said to you, “Those children have got to
come out of there or they are going to be seriously ill from the con-
ditions under which they live.”

Is it true, not a single soul could leave that compound without
Koresh’s permission? There seems to be an implication here from
time to time, if you waited, people would have come out.

Mr. Ports. I think the general way that he told us from the be-
ginning, anybody who wants to come out can come out. However,
the problem with that is, we found the process, in order to come
out, you have to first have, I think, as one of the negotiators de-
scribed it, an exit interview with David, and it’s that point which
we believed they talked about their salvation and their soul, and
so a lot who may be wanting to come out were—had their mind
changed as a result of those talks,

Ms. SLAUGHTER. The people who did come out, there were some
34, I believe, that were saved, that did leave the compound.

Mr. Porrs. Thirty-five total before the fire.

Ms. SLAUGHTER. He started out first with children—correct?—
small. '

Mr. Ports. That’s true; in the first few days a lot of children
came out.

Ms. SLAUGHTER. Not his own biological children, of which I think
there was some 15; is that correct?

Mr. Ports. I don’t know the number of his biological children ex-
cept that on March 5 or—rather, I think March 5 was the last day
that any child came out. March 7, or in that area, he told our nego-
tiators when we were talking to him about more children, sending
more children out, he said, “You’re talking about my biological chil-
dren now,” and pretty much indicated that there wouldn't be any
more children coming out.

Ms. SLAUGHTER. Did you have any reason to believe that there
was a special category of persons coming out, perhaps somebody he
was uncertain of, somebody who caused him trouble? Did he get rid
of any people that he thought might want to cause an uprising
among his other followers, or something, as things got more and
more tense and conditions got worse?

Mr. PoTTs. I think our negotiators believed and they believed on-
site that those—you have just described very thoroughly those who
came out.

Ms. SLAUGHTER. As far as I'm concerned, I think these hearings
have shown what I had said before, that I think changes have been
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made. Other than that, it’s taken an awful lot of man and woman
hours of Federal employees for us to go over this one more time.

I can appreciate what it has been like for you. I'm sitting here
watching people, grown men, burst into tears and the pain people
have had of reliving this. Hindsight is so easy for us to talk about.
But, once again, I think that law enforcement and the people who
were there facing death on a daily basis and who walked up to
those doors really deserve not aggravation but the fact that we are
grateful that they will do that when the Government asks them to.

Mr. McCoLLUM. Thank you, Ms. Slaughter.

Mr. Shadegg, you are recognized for 5 minutes.

Mr. SHADEGG. Thank you, Mr. Chairman.

Mr. Potts, I’d like to begin with you. First of all, I have no sym-
pathy for the Davidians who participated in the murder of the
agents. Clearly you were dealing with some coldblooded people. The
probleﬁn is, we had women in there and we had children in there
as well,

Your goal and the FBI’s goal was to avoid further loss of life, was
it not?

Mr. PorTs. Yes, sir, it was.

Mr. SHADEGG. OK. And this, while not a classic hostage situa-
tion, you had to presume the children were innocent and perhaps
some of the women inside were innocent, did you not?

Mr. PorTs. Well, we certainly believed that there were people in
there who—we considered it a barricaded situation, but they were
kind of a hostage of the circumstance.

Mr. SHADEGG. And the children certainly were not guilty of any
criminal conduct?

Mr. Ports. That’s right.

Mr. SHADEGG. OK. The goal of the gas insertion plan was, as I
understand it, to force the Davidians out, hopefully without harm
to them and without harm particularly to the children; correct?

Mr. PoTTS. Yes, sir.

Mr. SHADEGG. OK. Indeed, not injuring the children was an ex-
tremely important goal for the Attorney General, it appears, from
her discussions.

Mr. PorTs. Yes, sir.

Mg;) SHADEGG. And for the President. Is that what you under-
stooaq?

Mr. PorTs. I certainly understood that no one wanted any harm
to come to anyone there.

Mr. SHADEGG. You would agree with that, would you not, Mr.
Hubbell?

Mr. HUBBELL. Yes, I would.

Mr. SHADEGG. As a matter of fact, we have had extensive testi-
mony about the selection of CS gas as nonlethal or nontoxic, and
we have great debates about whether it was or wasn’t, but the
whole idea here was not to hurt people; right?

Mr. HUBBELL. That is correct.

Mr. SHADEGG. I want to go into a series of pictures that I wish
I had a video, because if I had a video, which I have watched but
I can’t show here, it shows this sequence rather dramatically.

You see these pictures over here. You will see at the back of the
building right there where the gentleman is pointing is a room that
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is differently called—sometimes the FBI calls it a shooting range,
sometimes it’s called a ggmnasium, sometimes it’s called an audito-
rium.

I believe it is some 65—Sean, how long is it? Sixty-five feet long.
And how deep? OK.

I want to focus on that building right there and on that corner.
You see it is structurally sound now. This is while the compound
is going on.

Would you go to the next photo?

In the next photo—and, unfortunately, we don’t have these very
well, but we are now looking kind of from the front corner. These
are taken from the airplanes. You will see that where he is point-
ing, that section of the building is gone. Indeed, a great portion of
the building is gone.

The diagram which shows the insertion shows—when you watch
the videotape—shows this tank. Can you show the tank, because
the tank is visible in that picture. That tank right there goes into
that portion of the building, and, unfortunately, we don’t have
these photos in a very good sequence. I've got to deal with what
I'm given.

But it goes into the building so far that the back of the tank dis-
appears. You can’t see it. Indeed, it goes so far into the building
that it appears it goes all the way to the opposite wall, and it goes
in and out and in and out and in and out and in and out. I couldn’t
count the number of times.

But you will see in this particular picture—Sean, you can show
the left slope—the right slope of the roof is still there. Is the left
slope of the roof still there in that photograph? Both slopes of the
roof are there.

Go to the next picture, if you would, Sean.

The next picture shows that the tank goes in and back out, and
that portion of the building then is gone. Here's the tank going in.

Go to the next picture, if you would, Sean.

Here it shows—can you see the roof line? Show the roof line of
that part of the gym, Sean. Right there is the peak line. You will
see now both the left and the right sides of the back of that gym
are gone. Indeed, the entire roof of that one-half of the gym is
crushed. So we are talking a space of 50 feet by 50 feet is crushed,
and the entire part has fallen, and the video shows the tank going
in and out and in and out.

If you would go to the next photo. Now we have that from the
back, and we see the tank from a different angle. This is the tank
that has gone in and out repeatedly over and over and over again,
and now we can see from tEat side that that part of the building
is completely crushed..

I guess I find that somewhat inconsistent, and I'm trying to find
out—I understand the theory of puncturing escape holes. Some
were in the building. Indeed, on tﬁe front there are two or three
escape holes that were punched.

If you will show, Sean, on the left side of the back, that building,
there is an escape hole further to the left, right there. This is an
escape hole. I'm having some difficulty with that entire section of
roof, some 50 feet by 50 feet or 45 feet by 45 feet, being crushed
by a tank going in and out, and while you can’t see in it a still
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photo, there is a picture of the tank literally going up on top of the
roof once the roof collapsed and hit the ground. In the video you
can see that very clearly, and it hits the ground.

In a later sequence, the tank—at one point it falls on the tank.
The tank comes out; it falls the rest of the way. The tank goes up
on the roof and crushes the right side and goes back out and goes
back in and crushes the left side of it to where, as you can see in
this final paragraph, that entire section of the building is gone.

I am having great difficulty with understanding, if the insertion
of gas is to be nonlethal, why we are crushing an entire section of
the building, and if the Attorney General was told—and I am run-
ning out of time, so let me just posit these questions.

If the Attorney General was told that a part of the strategy this
early was going to be to crush significant sections of the structure,
was the Attorney General warned that, while we’ve been very cau-
tious about selecting what your experts say was a nonlethal gas,
we might still crush sections of the building?

Did she understand that people might be killed if sections of the
building were crushed?

Was she or the President advised that if sections of the building
were crushed, that might itself cause a fire because there was a
Coleman—it was known they'd been using Coleman lanterns for
days to light the building?

I find an inconsistency between the gas insertion plan to save life
and the actions of this tank repeatedly going in and out, crushing
that section of the building, and my specific question is: Was the
Attorney General warned of this part of the plan and what was its
purpose?

Mr. McCoLLUM. A couple of you may respond. I don’t know who
is best. Mr. Potts, Mr. Clarke, whoever has the best response to
that.

Mr. Ports. Well, I believe that there was a discussion that there
would—there may come a point in this where we would try to poke
holes in the building. My understand——

Mr. SHADEGG. I understood that. This I don’t see as a hole.

Mr. PotTs. I understand that, yes, sir. But I believe the CEV, ac-
cording to what the HRT drivers said about it that day, was trying
to get around to get gas into the back of that compound which they
could not get to any other way, and I do not believe that there were
any bodies found in that area.

Mr. SHADEGG. The closest bodies were found a little further in.
Each one of those five bodies, it’s reported, had extensive—accord-
Lx}lg to the autopsy report, extensive body mutilation. Now, I don’t

ow.

Mr. McCoLLUM. Mr. Shadegg, your time has expired. They can
respond. I think Mr. Clarke—you have a right to have two re-
sponses here under some kind of ground rules.

“Mr. Clarke, would you be appropriate, the one to respond in ad-
dition to that? I believe the question in part was, was the Attorney
General informed of the prospect of this type of damage? Did you
all anticipate any—that type of question.

Mr. CLARKE. Have you all been made aware of the briefing book
that we prepared for the Attorney General dated April 12?

Mr. McCoLLUM. Yes, we have it.
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Mr. CLARKE. Did you read it?

Mr. SHADEGG. It is not this report?

Mr. McCoLLUM. No, no, there’s a briefing book.

Mr. CLARKE. There’s a briefing book for the Attorney General.

Mr. SHADEGG. No, sir.

Mr. CLARKE. Well, I suggest you read it.

Mr. SHADEGG. Thank you, sir.

Mr. CLARKE. Let me explain. The briefing book explains part of
the plan giving expanded authority to the onscene commander as
this siege extended on. After 48 hours, if there were no people com-
ing out, they were authorized to initiate a systematic dismantling
of the building.

The authority delegated to the onscene commander was that, if
at any time the Davidians responded in such a manner that the
lives of the agents were placed in danger, the onscene commander
had full authority to escalate the plan.

The judgment for that kind of decision was left to the discretion
of the person on the scene—that would have been Mr. Jamar—and
the dismantling of the building was part of that overall plan which
was contained in that book.

Mr. SHADEGG. So the Attorney General was aware they could
begin to crush the building 6 hours in rather than 48 hours?

Mr. CLARKE. I don’t think I said that.

Mr. SHADEGG. There was a question

Mr. McCoLLuM. Mr. Shadegg, your time has expired. I cannot let
you pursue that.

Mr. Barr, I believe we are reserving on the right side over here.
We only have Mr. Taylor left.

Mr. TAYLOR. Mr. McCollum—MTr. Chairman.

Mr. BARR. Thank you.

Mr. TaAYLOR. Mr. Chairman.

Mr. McCoLLuM. Mr. Taylor does want to go?

Mr. TAYLOR. Mr. Chairman, with the Chair’s approval, I would
give 30 seconds of my time to Mr. Conyers and reserve the rest.

Mr. McCoLLUM. You may do that.

Mr. Conyers, you are recognized for 30 seconds of Mr. Taylor’s
time, and I will clock it here.

Mr. CoNYERS. All right. I know you will, Mr. Chairman. Thank
you very much.

I wanted to return to Mr. Richard, because we had a discussion
about the administration’s position on the exclusionary rule, and I
wanted to agree with you that the administration joined us in op-
posing, early on, a contract item, H.R. 666, that provides that any
evidence discovered as a result of a good faith search is admissible
in evidence, which in essence does away with the warrant require-
ment, because I doubt if anybody is going to come forward and say
they weren’t in good faith when they found illegal evidence.

But in the antiterrorism bill they had a—there’s a section there
that deals with search through a wiretap. The bill allows law en-
forcement agents to obtain a wiretap without a warrant under
emergency circumstances if an act of terrorism is involved, and it
is gone on to be defined.
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Mr. McCoLLUM. Let me warn everybody here that I cannot say
you have 30 seconds to ask a question like at the end. The clock
1s running for the whole time.

Mr. CONYERS. I’'m not asking a question.

Mr. TAYLOR. I'm also aware of that, Mr. Conyers. I did give you
30 seconds.

Mr. McCoLLUM. We are over a minute now.

Mr. CONYERS. Are you aware of the point that I am making here
on antiterrorism, Mr. Richard?

Mr. RICHARD. I am to this extent, Congressman, that our position
with respect to the terrorism bill is, as I tried to indicate before,
we believe consistent with the mandate of the fourth amendment.
We do believe——

Mr. CONYERS. It allows wiretaps where terrorism is involved

without a warrant.
_Mr. RicHARD. Congressman, the current title III, which is the
wiretap—the general wiretap statute, does have an exigent cir-
cumstance requirement in it already, at this point, which permits
when there are exigent circumstances the utilization of wiretaps.

Mr. CONYERS. I'm aware of that.

Mr. RICHARD. Followed by, within I think 24 hours or 48 hours,
notice to the court and submission of documents. I think it is that
approach which we believe is consistent with the fourth amend-
ment that is embodied in the terrorism bill.

Mr. CONYERS. So you just said that you are supporting a weaken-
ing of the exclusionary rule by allowing terrorism now to be in-
volved in wiretapping.

Mr. RICHARD. No, no. On the contrary, the admmlstratlon s posi-
tion has been——

Mr. CoNYERS. Well, look. Stop, please. We'll do this on somebody
else’s time. You're available when we’re not here having hearings
on Waco, and I would like to pursue this discussion with you.

Mr. RICHARD. I look forward to it.

Mr. McCoLLUM. The gentleman consumed 3 minutes of Mr. Tay-
lor’s time. He has 2 minutes remaining. I presume he wishes to re-
serve it.

Do you want it now?

Mr. CONYERS. Mr. Chairman, the point

Mr. TAYLOR. I'm going to hold on to my 2 minutes.

Mr. McCoLLUM. I will yield now down here to Mr. Barr 5 min-
utes.

You are recognized for 5 minutes, Mr. Barr.

Mr. BARR. Thank you, Mr. Chairman.

Mr. Clarke, very briefly, you mentioned some briefing book. It is
true, is it not, that the Attorney General has admitted publicly that
she didn’t read that briefing book?

Mr. CLARKE. I am not aware of that.

Mr. BARR. I can’t hear you. You need to use the microphone.

Mr. CLARKE. I'm not aware of that.

Mr. BARR. OK. Well, it is true. It is contained in the Deputy At-
torney General’s report at page 272. So you know, my only point
is, };ion’t kind of, you know, lecture us about it. She didn’t read it
either.

Mr. CLARKE. I think the question——




63

Mr. BARR. It’s not a question. I don’t want to make a big deal
out of it. Your implication I don’t think was appropriate.

I would like, if I could, please, to Mr. Bush, if you could——

Mr. RICHARD. Mr. Chairman, may [——

Mr. BARR [continuing]. Take this photograph—probably Mr.
Potts, I'd like to follow on some testimony of yesterday. This is a
picture taken immediately after the fire, with the rubble still smol-
dering in the background, showing the entry to the bus, the under-
ground bus. And, Mr. Bush, if you could show me the photograph
that was up there and point out the area right here.

Mr. Potts, is the area that Mr. Bush is pointing to the area
where that goes into the bus?

Mr. PoTTS. I believe so, sir. Yes.

Mr. BARR. OK. I mean youre welcome to it also. I think that’s
the area there.

Mr. Porrts. That’s fine.

Mr. BARR. The area that Mr. Bush is pointing to is the entry into
the bus, and the picture that you have is after the—immediately
after the fire, showing, I believe—does it not?—that all but a very
small corner of the bus is covered up with dirt.

Mr. Porrs. I think we may have dug that out.

Mr. BARR. I am sorry?

Mr. PorTs. We may have dug that out.

Mr. BARR. So it may have been completely covered up?

Mr. Ports. I think it may have been. I just don’t know for sure.

Mr. BARR. OK. There is testimony that I am going to refer to
from the court case, the criminal action number W93CR046 et
cetera, which is the case out of the U.S. District Court for the
Western District of Texas, and what I am going to refer to is testi-
mony by one of the Government’s witnesses, Mr. R.J. Craig, who
was driving one of the vehicles that day, and his testimony, for ex-
ample, after this—this was during extensive cross-examination,
was that, “we received instructions to knock the hole in the wall
after about 10:30,” and then he goes on, the question to him is,
“but the tunnel,” this is the tunnel into the bus from the inside,
“the tunnel that you were trying to get the CS gas into was lower
than the area than where you were dispersing it.” And then a fur-
ther question, “Well, you went in to try to stop people from getting
into the tunnel area or the bus area to get into that area outside.
You have already described that, have you not?”

And then his answer is, “Yes, sir.” Then there is further discus-
sion, that one was at page 5599, and then at page 5600 and the
question is “So at the end of that building this is where you ex-
pected there would be an entryway into the bus,” and then he says
“Yes, sir,” and then a further question, “and that is why you were
directed to shoot the CS gas there, right?” And he says “that is cor-
rect,” and then a final question, and a final answer, “to put gas in
the hallway of the building to prevent people from coming down the
hall and getting into the bus.”

The question is that, to me, seems absolutely directly at odds
with testimony yesterday, and I don’t think it was yours, correct
me if [ am wrong, but testimony directly from witnesses yesterday
that one of the purposes to allow especially the kids to get out was
knowing the bus was at least somewhat separated from the build-
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ing. There was a trapdoor from the building into the bus, and that
every effort was made to hopefully sort of herd the kids toward
that location so they could go through the trapdoor into the bus,
and then the agent said one of the first places they went to after-
ward was going into the bus, which it appears from that is com-
pletely covered up with dirt so that you couldn’t get into the bus.

So the question is really twofold. Can you explain the inconsist-
ency? I mean, it just seems to me that this Government witness in
the court case that was driving one of the vehicles inserting the gas
says very clearly several times that his instructions were to gas
that part of the building first by the trapdoor to prevent people
from going through the trapdoor to get into the bus. Was that—is
his testimony correct and why is there this seeming direct incon-
sistency?

Mr. POTTS. I am not sure there is a consistency, and I will do
my best to answer your question, Mr. Barr. [ am not sure 1 am the
best one to do it because the people onsite would be a lot more ef-
fective at knowing where the tunnel was and how they could get
into it. I think that it is true that that was one of the first places
that was gassed, and it was——

Mr. BARR. Excuse me, while you are answering that, if Mr. Bush,
if you could put up the schematic which shows the trapdoor itself
;ight by the underground bus and point that out. I am sorry, Mr.

otts.

Mr. PorTs. 1 think it is true that it was one of the first places
that was gassed, and part of that thinking was to prevent people,
to move people toward the center of the compound. We are going
to do this on an incremental basis, and just move them toward the
center.

We still held out a lot of hope even because of the length of time.
You are talking about 6 hours from the time that this operation
began until the fire started. We still held out a lot of hope that
even though that area had been gassed that they would go through
that area, put the children through that area and down into the
bus, which did have clean air.

Mr. BARR. But his testimony is that he was instructed to insert
gas there by the trapdoor to prevent people from going into the

us.

Mr. Ports. It would move them toward the middle, yes, sir, but
it is not going to prevent them on a long-term basis—that is 6
hours later—with that kind of ventilation from going back there.

Mr. BARR. How would you get people to escape by herding them
to the center of the compound?

Mr. PotTs. As [ said, we hoped the immediate reaction might be
that some people would come out, but this was not an operation
where we expected to put some CS gas into a room right away and
have a lot of people come out. We were trying to shrink the size
of the compound.

The other thing we were hoping to do was to force some serious
negotiation, force David to get back on the phone and start talking
to us seriously and working toward a final conclusion that would
have all of them come out without any more gassing at all, if pos-
sible. That was the hope.

Mr. McCoLLUM. Mr. Barr, your time has expired.
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Mr. BARR. Thank you.

Mr. McCoLLUM. Mr. Buyer, you are recognized for 5 minutes.

Mr. BUYER. Thank you, Mr. Chairman. Mr. Hubbell, on the end
of April 15, I mean, you were painting quite a picture here from
a phone conversation that you had had with the men on the ground
at Waco with regard to people getting tired, tempers are fraying.
I mean, all this leads to the funneling effect toward, gee, some deci-
sion must be made here. We have got the military advisors telling
Janet Reno that you should pull the team off.

I also noted by some of the interviews, FBI really appears to be
applying a lot of implicit pressures and explicit pressures into the
equations by saying around April 12, advising the Attorney Gen-
eral that he, Koresh, is beating the babies. I mean, there is a lot
of things here that are being put into a decisionmaking equation
that is placing a lot of stress on an Attorney General who is not
necessarily too happy about the plan.

As a matter of fact, on April 16 in ypur conversations here, ac-
cording to Richard and Hubbell, Hubbell advised him that the At-
torney General had disapproved the plan to end the FBI standoff.
There have got to be some people that are really ticked off here.
You are smiling. It must be true.

Mr. HuBBiLL. No, I wouldn’t say that, Congressman. What I
would say is that the FBI and every—it was unanimous—believed
that this was the only way to get the children out safely, and be-
lieved in their plan, and they were certainly going to give us every
reason they believed it would work. I believe that it was my job
and other people’s jobs to understand that in evaluating the deci-
sion,

Mr. BUYER. Richard’s response to you is the FBI would not be
pleased. So I think we can read a lot into that. Let me make one
other comment, then I will yield to Mr. Bryant of Tennessee. And
that is, we all understand whether we are here in the political
world, it doesn’t make any difference in what world we are in here
in the United States, we understand about the aspects of respon-
sibility and authority. I will submit there is one thing that has be-
come very bothersome to me, and that is I have great respect for
those who are in the field.

Someone referred to it as a thin blue line the other day. We have
tremendous respect. What bothers me tremendously are the politi-
cos in this one, the political appointees, saying, gee, I didn’t have
the authority. I was only acting at the time or it was outside my
jurisdiction or, gee, if someone had given me better data or infor-
mation, I could have made a great intelligent decision, so that
briefing might not have been there. It was almost like, gee, I
wasn’t in control at the time, but I sure am now and it will never
happen again.

Mr. HUBBELL. Congressman, I am not aware of any political em-
ployee involved in this other than myself and the Attorney General,
and I believe we both take responsibility for what happened.

Mr. BUYER. Right, I think that is important. The other thing that
is important is when Janet Reno says I assume all full responsibil-
ity, the buck stops with me, I think that is absolutely wrong be-
cause she works for somebody, and we know who that is, and it is
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the Chief Executive Officer of the land. I yield the balance of my
time to the gentleman from Tennessee.

Mr. BRYANT of Tennessee. Very quickly, I want to follow up, if
I could. I think Mr. Clarke raises a very good point with regard to
the question Mr. Shadegg raised and I want to follow up on that.

What I understand hapnened, General Reno had given approval
for the gas plan on the 17th after changing her mind. She said that
as a part of this plan that if the gas didn’t work for 48 hours, then
the vehicles, the tanks could begin a systematic opening up or dis-
assembly of the building, and that she did, in fact, give the onsite
commander, Mr. Jamar, authority to make decisions on that if
something happened, and I accept that. I think that is legitimate.

There is no question about it that 6 hours into this 48 hours, in
fact, around 10:30 their time, 11:30 this time, the FBI did begin to
move to disassemble the building as Mr. Shadegg so clearly pointed
out.

My question, though, is that this is a major shift. You have
jumped ahead 42 hours in your strategic plan. This is a major
change. You are tearing down the building at that point, at least
parts of it. Ms. Reno, I think, had left the strategy session at that
point. She had a commitment to go to Maryland to give a speech.

Now, she is in route up there or giving a speech. My question is
what efforts—and she retained, by the way throughout this the au-
thority to stop at any point, stop this plan at any point, did she
not? She did? She did?

Mr. CLARKE. Sure.

Mr. BRYANT of Tennessee. Was she advised of this major change
42 hours in advance that you all were now going in to tear this
building down or at least parts of it? Was she notified? Did she
have a car phone? I am sure there were ways to contact her. Did
anyone contact her to let her know this?

Mr. HUBBELL. I believe she—I may be wrong timing wise, some-
body may help me. I believe some of the destruction of the building
had occurred before she left to go to give that speech. The decision
was made. She didn’t want to go make that speech, but the deci-
sion was made that they thought that if she didn’t go give that
speech that would be some indication, but I wanted to tell you that
I believe that——

Mr. BRYANT of Tennessee. I am not being critical. I didn’t mean
to be critical that she was giving a speech. I am just saying she
had the authority to call off that raid at any point.

Mr. HUBBELL. Yes, she did.

Mr. BRYANT of Tennessee. I am wondering was she aware that
you all were advancing the plan very, very quickly?

~-Mr. HUBBELL. I believe that there had been destruction of the
b}llxildilng before she left. Floyd or Larry, you might know better
than l.

Mr. McCoLLUM. Mr. Clarke, you may respond, but the time has
expired for Mr. Bryant.

Mr. CLARKE. Mr. Bryant, I don’t recall the exact sequence of
events and the timing of them, but in terms of this being a major
. shift, I would probably characterize it a little bit differently be-
cause it was part of the overall plan with Mr. Jamar having the
authority to move that up, and Mr. Hubbell points out that almost
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from the beginning when the tanks came under fire they were
making holes in the front of the building.

Our monitoring of this was via television which was available to
all of the public. We could see that there was some destruction oc-
curring throughout this process, so, to me, was not a major shift
from the natural progression of the plan.

Mr. McCoLLUM. Thank you, Mr. Bryant. Mr. Condit, you are rec-
ognized for 5 minutes.

Mr. ConNDIT. Yes, I have a quick question for Mr. Potts. I appre-
ciate the panel. I know most things have been asked here already,
but yesterday or a couple days ago, all these hearings are kind of
running into each other, but I asked the FBI about the possibility
of a fire plan, and I think in your bio you said that they would not
sign off on the fire plan or sign off on the raid had there not been
a fire plan. Was the fire plan followed?

Mr. Ports. The fire plan, as written up, did not—they notified
the fire departments, they had gotten a list of the fire departments,
they had checked on their availability, they had checked on the
amount of time that it would take for them to get to the scene, and
so I think in that respect that it was. Of course, the problem was
even once the fire trucks arrived they couldn’t be allowed to go to
the scene to fight it.

Mr. CoNDIT. There was any anticipation, and forgive me if you
have said this in your bio, any anticipation because of the prophecy
of Mr. Koresh that there would be fire and blood and explosion,
that maybe we ought to have had something that would anticipate
that so we could have stopped the fire?

Mr. PorTs. You know, sir, we talked extensively about what was
available. We even had our liaison officer with the Department of
Defense check with them to see if there was some kind of armored
vehicle that could be used as a firefighting—we talked about planes
that could drop water, and we were afraid if we tried—if there was
a fire and there was water that was dropped it would crash the
roof, and so I mean the best we could do was the fire departments
that were available.

Mr. CoNDIT. I am going to yield to my good friend from Mis-
sissippi, but maybe I can get a yes or no on this. So the fire plan
was not followed or was it followed?

Mr. PoTTs. Yes, sir, it was followed.

Mr. ConDIT. It was followed. I have come down here to yield to
my good friend from Mississippi the rest of my time and I do ap-
preciate your response. Thank you.

Mr. TAYLOR. Thank you, Mr. Condit.

Mr. Potts, I had the opportunity last night to read your testi-
mony, and I was at another hearing yesterday, so please forgive me
if I am being redundant, but I would like to clarify on the day of
the second raid, the day of the last raid did the FBI fire one shot,
even one shot?

Mr. PorTs. No, sir, we did not, not throughout the entire stand-
off.

Mr. TAYLOR. The vehicles, the heavy-armored vehicles that are
sh(:iwr},, were they armed with anything other than tear gas gre-
nades?
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Mr. PorTs. No, sir. As a matter of fact, when they first arrived
we had the barrels taken off and told David that these were not
offensive weapons that we were bringing in.

Mr. TAYLOR. How about—who was driving them? Were they mili-
tary people driving them?

Mr. PorTs. No, sir, we had no military people driving them. We
had to put our hostage rescue team people through a crash course
on learning to drive those vehicles.

Mr. TayLoR. OK. Mr. Chairman, I would like to submit for the
record a DOD memo that outlines that the vehicles were going to
be transferred, maintenance would be paid for by the FBI, there
would be FBI people driving them, and that they would not be al-
tered.

Mr. McCoLLuM. Without objection.

Mr. TAYLOR. I am further interested in a statement you made
that is a pretty strong statement so I want you to repeat it if you
feel comfortable repeating it. The autopsies revealed that no one
was harmed by the tear gas or had toxic levels of any component
of tear gas in their systems. Who were you referring to, sir?

Mr. PoTTS. Pardon me, I am sorry?

Mr. TAYLOR. This is from your statement. Who are you referring
to in that statement? It is on page 11 of your statement?

Mr. PorTts. That no one inside the compound.

Mr. TAYLOR. So you are talking about the Davidians?

Mr. PotTs. Yes, sir.

Mr. TAYLOR. I am perplexed by something you said a little bit
earlier because we keep hearing about 20 children, but you said
something to the effect that Koresh implied that they were all at
this point, these were all his biological children?

Mr. PoTTs. On March 5 we got our last child out, even though
we continued throughout to get more out, on March, I believe it
was the 7th or 8th somewhere in there, he indicated when we were
talking to him about sending more children out, he said no, you are
talking about my biological children now, that is different.

Mr. TAYLOR. So in addition to everything else he did, he used his
own biological children as human shields to keep law enforcement
from serving a legal warrant on him and arresting him for firearms
violations, compiling a hit list of former members, possibility of ille-
gal aliens there, child molestation that could go under statutory
rape, holding people there against their will, am I correct?

Mr. Ports. Yes, sir, you are.

Mr. TAYLOR. I have asked, I believe this is the same panel we
have had before, right, everyone has been at the table? I am going
to ask you the same question I have asked everybody else. Is there
anything you have seen or heard or read that would justify the
murder of those four ATF agents at the hands of David Koresh and
his followers or in any way absolve David Koresh from direct re-
sponsibility for the deaths of those 80 people who died at his
compound?

Mr. CLARKE. No.

Mr. RiCHARD. No, sir.

Mr. TAYLOR. Would you state your names for the record?

Mr. CLARKE. Floyd Clarke. The answer is, no.

Mr. RICHARD. Mark Richard. The answer is resoundingly no.
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Mr. TAyLOR. Thank you, sir.

Mr. Chairman, I reserve still my 2 minutes.

Mr. McCoLLUM. It is so noted. Mr. Ehrlich, you are recognized
for 5 minutes.

Mr. EHRLICH. Thank you, Mr. Chairman.

Mr. Hubbell, I have just one quick general question for you, sir.
You have been—you have watched these hearings. You are cer-
tainly familiar with what has been going on. You have seen the
give-and-take with respect to the issue of the propriety of these
hearings.

My question to you is, is it your opinion that these proceedings,
these hearings constitute a legitimate exercise of this body’s over-
sight authority?

Mr. HUBBELL. I do believe that it is a legitimate exercise and if
anything comes out of these hearings that will help prevent what
happened, that is worthwhile, prevent it from happening again is
the way I would like to put it. The Attorney General has always
said the only thing we can do, we can’t engage in recrimination,
though we can engage in trying to determine what we could do to
prevent this from happening again.

Mr. EHRLICH. Sir, I appreciate your forthright answer, and with
that I will yield to Mr. Chabot.

Mr. CHABOT. I thank the gentleman. Mr. Clarke, before when
Mr. Shadegg was asking you some questions, you referred to the
briefing book relative to the tank going in and tearing off the back
of that building. Is this the briefing book that you were talking
about here?

Mr. CLARKE. No, it is not.

Mr. CHABOT. April 19 briefing book. That is not it?

Mr. CLARKE. That is not it.

Mr. CHABOT. Mr. Hubbell, let me ask you some questions, sir.
Mr. Hubbell, in the scraps of paper that are being referred to as
the Vincent Foster suicide note, is this sentence, “FBI lied in their
report to the AG,” I assume meaning Attorney General.

Now, there has been some speculation in the press that this sen-
tence may have been related to the Travelgate affair as originally
thought, but not to the Travelgate affair, but perhaps to Waco, and
you knew Mr. Foster well.
hDo ?you have any sense of what Mr. Foster was referring to
there?

Mr. HUBBELL. Yes, I do. Mr. Foster believed that the FBI had not
been truthful in reporting to the Attorney General about a con-
versation the FBI had with Mr. Kennedy relating to the travel of-
fice. It had nothing to do with Waco, Congressman.

Mr. CHABOT. Thank you, sir. Mr. Potts, as Mr. Condit referred
to a little bit ago, you were aware that there was not going to be
any firefighting equipment actually at the compound prior to the
final assault; is that right?

Mr. PorTts. That would have been obviously the preference. The
decision by the onscene commander——

Mr. CHABOT. There wasn't any firefighting equipment?

Mr. Ports. There was not, that is right.

Mr. CHABOT. Time is kind of short so I have to keep them rel-
atively short. Now, this was basically because of concern, the FBI
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being concerned that the people driving firefighting equipment
might be fired upon; is that right?

Mr. PorTs. You mean as to why they were not there before, as
the operation started?

Mr. CHABOT. The FBI didn’t have firefighting equipment prior to
the attack because they were concerned that the Davidians might
shoot at the people in the firefighting trucks, correct?

Mr. PorTs. That is correct, yes, sir.

Mr. CHaBoT. All right. Yet yesterday it is my recollection that
you said that you were not expecting any gunfire in that assault;
isn’t that right?

Mr. PotTs. I indicated that I thought that the plan we had come
up with significantly reduced the likelihood of us being fired on im-
mediately when we started the operation.

Mr. CHABOT. So I think the answer is, yes?

Mr. PoTTs. Yes.

Mr. CHABOT. OK. Now, in planning very large actions of this
sort, like going in at the building, you do a lot of planning like if
this happens, then we will do this; if this happens, we will do this;
correct?

Mr. PorTs. Yes, sir.

Mr. CHABOT. Now, didn’t you consider or did you consider that
fire might well occur in this instance, and if it does, we do this?

Mr. PoTts. Yes, sir. We did.

Mr. CHABOT. But it obviously didn’t work.

Mr. PorTs. Sir, I think that the information we have from the
fire commanders is that they, even if they had gotten in there
much, much earlier there is nothing they could have done.

First of all, we couldn’t put them in there earlier because shots
were still coming out of the compound and the safety of the fire-
men, they would not have been safe, and secondly, even if—

Mr. CHABOT. OK, my time is relatively short. Let me get to Mr.
Hubbell. Thank you.

Mr. Hubbell, relative—I think you said before you expected the
Davidians, particularly the mothers who had kids in there to come
out when the CS gas was pumped in there, correct?

Mr. HUBBELL. That is correct.

Mr. CHABOT. Now, had you—were you familiar with Ms. Sparks,
who she was, the lady, the child protective service lady who had
been in and talked to Koresh a number of times?

Mr. HUBBELL. I believe I had read a report from her.

N{rr.’ CHABOT. Did you know before that happened, before the as-
sault?

Mr. HUuBBELL. Read the report?

Mr. ?CHABOT. Did you know of her existence and what she had
to say?

Mr. HuBBELL. I knew of her existence in a report.

Mr. CHABOT. Prior to the assault?

Mr. HUBBELL. Yes.

Mr. CHABOT. OK. And you are aware that her view—were you
aware, sir, Mr. Potts, were you aware?

Mr. PoTTs. Which view? [ am sorry.

Mr. CHABOT. Were you aware of Ms. Sparks, the child protective,
and what her view was of Koresh and the folks in there?
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[Witness nods.]

Mr. CHABOT. Were you both aware of the fact that she—in her
opinion, the Davidians had this—it was a very unusual religion, I
think we all agree with that, that they were basically, they
thought, they had this apocalyptic view of things, and that we,
meaning the U.S. Government, I wasn’t in Congress at the time,
so I wasn’t part of the Government at that time, but the Babylo-
nian U.S. Government was going to come after them sometime and
they were all going to die and either go to heaven or whatever, and
you all were aware they basically had a different mind set than
that, yet we thought that when we pumped the CS gas in there
they would just come walking out with their kids.

Mr. HUBBELL. I didn’t think they would come walking out. I
think if you had listened like I did and others to the Defense De-
partment talking about the effects that the gas would have on
adult males and what would happen, they were quite convincing to
me that the women and the children and some of the males would
come running out of that compound, it was such a—

Mr. CHABOT. Because the gas was so bad? On the one hand, it
was so bad that it did these things to men, but then on the other
hand, we always are downplaying what it would have done to the
kids. You can’t have it both ways.

Mr. HUBBELL. Mr. Chabot, I believe the assumption was that it
would have the same effect, that the children and the women and
the men would come out of the compound as a result of the inser-
tion of the gas. We wouldn’t have inserted the gas if we didn’t
think it would work.

Mr. McCoLLUM. Mr. Chabot, your time has expired.

Mr. Clinger, you are recognized for 5 minutes.

Mr. CLINGER. Thank you very much, Mr. Chairman. I would like
to yield back my time to you.

Mr. McCoLLUM. Thank you very much.

Mr. Clarke, I have examined what appears to be your post-event
interview by the normal investigative internal processes that were
done over at the agency, the FBI in July 1993, and it appears to
me that you had some early misgivings about the gas insertion
plan, that you later became convinced of it, but in that process, try-
ing not to read the whole statement here, you seemed to be willing
to accept it based primarily on your concern or desire to see this
as a go slow process; that is, the extended 48-hour plan rather than
the let’s go do it all at one time like the military may have sug-
gested they would have done it in a military operation. Ultimately
that was obviously accepted.

You also expressed some concern about the firing of projectiles at
one point into the compound. Could you tell us why you were con-
cerned about the do-it-fast plan, why you preferred this extended
plan, why you eventually accepted the extended plan but were hesi-
tant on the other?

Mr. CLARKE. I think, Mr. Chairman, that the FBI's position on
this from day one was to be very deliberate, very careful, and not
to do anything that would be provocative or would cause some un-
expected reaction. We wanted to be careful to do anything that
might be misinterpreted by those inside. I think you probably
heard testimony that before there would be movement of the
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CEV’s, the negotiators would call in and tell the people inside
ahead of time before they were moved so that we didn’t do any-
thing that would send a signal that could be interpreted or mis-
interpreted as any kind of aggressive action on our part or that
may cause them to react in a way which might escalate the situa-
tion. The plan all along was consistent with that thinking, and as
we developed the plan for using the CS, we wanted it to follow that
same kind of thinking. We wanted the procedures to be incremen-
tal, deliberate, giving advance notice, giving ample opportunity
without any unnecessary provocation, which would bring about a
peaceful resolution.

Mr. McCoLLUM. You were afraid that with the provocation, if it
occurred, if it were interpreted that way, as aggressive, they might
either try to break out and have some confrontation that would re-
sult in death or suicide or whatever, you didn’t know a fire might
be started obviously, but it was that—I mean, I am just trying to
get a reason why you didn’t want to provoke them.

Mr. CLARKE. Well, I mean, we had already, the February 28 as
an example, and it was very difficult to predict with any degree of
accuracy what they might do.

Mr. McCoLLUM. Suicide was considered remote at the final point
in time according to all the reports, but that was a consideration,
was it not?

Mr. CLARKE. I think we tried to consider every possible option or
alternative that they——

Mr. McCoLLUM. Again, that is part of why you didn’t want to act
aggressively, why you wanted to delay the implementing of the
plan. But in the end you accepted a plan which had an acceleration
feature in it, and obviously we all know it was accelerated and
these projectiles were fired and it was condensed, and that is some-
thing I gather that was done reluctantly, but what I guess I am
getting at is at the time that this whole thing occurred and the pro-
jectiles were fired and all of this happened, were you aware that
Mr. Jamar had expressed, at least he felt that he expressed it to
us here the other day an opinion that it was a 99-percent likelihood
that the vehicles that were going to insert this gas would, in fact,
be fired upon and that if they were fired upon as part of the plan
there would have been an acceleration, and therefore were you
aware that Jamar thought that? Mr. Potts said yesterday he wasn’t
aware of that.

Mr. CLARKE. I haven’t had a chance to talk to Mr. Jamar about
that, and I am not sure that that feeling or position is a retrospec-
tive or prospective assessment. I can tell you that in our conversa-
tions with Mr. Jamar on the 7th and 8th that he did not voice that,
and I think that the caution and concern that I was outlining for
you was shared by all of the people, and I think that we—espe-
cially after the activity that had taken place on the 18th—we be-
lieved that there was a great likelihood that they would not re-
spond with gunfire.

Mr. McCoLLuM. Can you describe for us before my time expires
your opinion about how long the Hostage Rescue Team could have
remained deployed before it would need to undergo rest and re-
training, after the 19th of April. That was the day obviously this
happened, but how much longer?
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Mr. CLARKE. I think that we probably had a couple of weeks,
maybe a little bit longer. In talking with Dick Rogers as well as
his people who work for him when we were in Waco I think that
if you would have asked the HRT personnel themselves, I think
they would have told you that they could have continued.

I think the judgment of the superiors was that it was getting to
a point in time where they would need to be pulled out and to re-
furbish their training. We were making plans to do that. If, in fact,
this was not an accepted plan, we were anticipating putting SWAT
teams in to replace them. I have to also add that when you do that,
you greatly reduce the ability to protect yourself and place the re-
placement agents and personnel in a higher level of danger for a
lot of reasons.

I won’t go into those, but there are some tactical reasons in
terms of the familiarity with how they were monitoring what was
happening, their ability to use certain weapons that were in the in-
ventory of the HRT that were not available to SWAT teams nor
were the SWAT personnel trained to use them. These types of
weapons are necessary to combat the similar kinds of weapons in-
side, therefore you would be increasing the risk to the agents. We
were formulating plans to do that if we had to do that.

Mr. McCoLLUM. But how much time did you think they had be-
fore you would have to do that?

Mr. CLARKE. Two or three weeks probably.

Mr. McCoLLuM. Thank you very much. I would now normally
recognize Mr. Taylor. He is the only one remaining on your side
and we only have me over here.

Do we know if Mr. Taylor is back there, coming back for his 2
minutes?

Ms. LOFGREN. I think he stepped out just briefly. Is it possible
to reserve his time? Is there anyone on the other side?

Mr. McCoLLUM. There is nobody else over here but me.

Ms. LOFGREN. I think he is——

Mr. McCoLLUM. All right. Then I yield to Mr. Zeliff for 5 min-
utes.

Mr. ZeLIFF. Thank you very much. Mr. Clarke, thank you. I
think you helped solve one of our problems. We have been trying
to get these briefing books. You indicated this is not the briefing
book in question, am I correct?

Mr. CLARKE. Correct.

Mr. ZELIFF. And the 302's indicated there were two books. We
have not been able until just now, thanks to you, to get this from
your Department. We have asked for it. We haven’t been able to
get it. We now have it. Thank you. This is part of the problem here
of trying to be able to get to the bottom of this thing.

There is so much stuff out there, you know, like on February 28,
the ATF took films of every day except that day the stuff is miss-
ing, so this is very, very helpful. I guess the paragraph that I
would like to read on page 26, “If all subjects fail to surrender after
48 hours of tear gas, then a CEV with a modified blade will com-
mence a systematic opening up, disassembling of the building
structure until all subjects are located,” and I guess my question
is, did the AG read this book and that paragraph? This seems to
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be the rules of engagement, and since they were modified and we
went in after 6 hours

Mr. CLARKE. I think there is more to that, Mr. Chairman, and
I can’t answer your question about whether the AG read it or not.

Mr. ZELIFF. OK. So we don’t know whether she read the rules
of engagement. We don’t know whether she was told about the
change in the rules of engagement from 48 hours to 6?

Mr. CLARKE. I don’t think there was any change.

Mr. ZELIFF. But, in fact, that tank and the blade and the removal
of that section of the building

Mr. CLARKE. I think there is another section in there if you look
at it, I don’t recall

Mr. ZELIFF. We will read it, but could you—

Mr. CLARKE. I think you and I have a different interpretation of
what that says.

Mr. ZELIFF. Do you have a page number or reference? We could
have staff take a quick look at it? While you are doing that, let me
ask——

Mr. CLARKE. I was just informed also, Mr. Chairman, that the
book was provided to the committee some time ago.

Mr. ZELIFF. So it just disappeared maybe into 48,000 pieces of
paper that we got that was unorganized.

Mr. CLARKE. I think you probably understand the dilemma that
we have to go through.

Mr. ZELIFF. I am sure. That is Government at its worst, I guess.
Mr. Hubbell, you are a close friend of the President; is that correct?

Mr. HUBBELL. That is correct.

Mr. ZELIFF. A golfing buddy?

Mr. HUBBELL. We play golf together, yes, Congressman.

Mr. ZELIFF. I am not asking scores or anything like that. Do you
socialize with the President?

Mr. HUBBELL. I used to.

Mr. ZELIFF. I am not sure I understand. Do you spend any time,
did you spend any time at all between the 15th, 16th, 17th and
18th with him?

Mr. HUBBELL. I cannot answer that.

Mr. ZELIFF. That is the month of April. You had a 2-hour con-
versation with Mr. Sage as far as Waco is concerned, and I guess
what I am wondering is if this close relationship of yours, I mean,
if you are these kind of buddies, is there any way at all that—and
I look, the same thing with Mr. Altman’s letter to Mr. Bentsen on
April 15, here are two pieces, two major players here that are both
saying, that are both involved in something that could blow up lit-
erally, and the subject never came up in any discussions, you never
picked up the phone, you never talked to him, you never told him.

Mr. HuBBELL. On official business, I communicated with the
President through the White House counsel.

Mr. ZeLIFF. That is interesting. Didn’t you feel compelled to pick
up the phone?

Mr. HUBBELL. Well, I was confident that the White House coun-
sel was telling the President what I was reporting to the White
House counsel.

Mr. ZELIFF. But how did you know?
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Mr. HUBBELL. I had great confidence in Mr. Nussbhaum and Mr.
Foster and Mr. Lindsey. 7

Mr. ZeLIFF. I just think here is a case where we are going ahead
with a plan that is going to affect almost a hundred Americans
that we are going to gas the situation that ended up with disas-
trous results, and I just find it, a person who was as close as you
are you wouldn’t pick up the phone and—-

Mr. HUBBELL. If you remember, it wasn’t until I believe Friday
or Saturday that the decision was made to go ahead, and at that
point the Attorney General did call the President of the United
States. I was in the room when she made that call.

Mr. ZeuiFrF. OK. But you spent 2 hours with Mr. Sage giving him
an up-to-date briefing, including the apparent surrender plan or
however you would refer to that and 2 hours on the phone on the
15th, and you didn’t tell anything to the President until the 19th
when you didn’t, I guess you let him know that—— :

Mr. HuBBELL. I did not talk to the President about Waco prior
to the 19th, and—on any basis. I communicated through the White
House counsel, but I did brief the White House counsel about my
conversations with Mr. Sage.

Mr. ZELIFF. Did the President call you back?

Mr. HUBBELL. No. I didn’t call him.

Mr. ZELIFF. OK. But you briefed him through the counsel. I as-
sume you assume that the counsel briefed him.

Mr. HUBBELL. Yes.

Mr. ZELIFF. He then did nothing?

N}Ilr. HuUBBELL. He talked to the Attorney General herself on the
18th.

1(\1/1r. ZeLIFF. OK. I yield back to the chairman for the last 30 sec-
onds.

Mr. McCoLLuM. Well, I just have one question. I want to follow
up with Mr. Clarke in that 30 seconds.

Mr. Clarke, a minute ago you indicated that in the time you had
had an opportunity to think about this that you did not have any
awareness of Mr. Jamar’s conclusion that it was a 99-percent likeli-
hood that the vehicles would be fired on when they put the gas in
prior to it happening, and of course we both concur that is what
Mr. Jamar said.

He said yesterday that the plan called for an acceleration of that
gas being inserted if that eventuality occurred. Had you been
aware Jamar felt that way? Had he informed you prior to the 19th?
Would you have informed the Attorney General of that? Was that -
sig}rlliﬁ‘;:ant enough an opinion that you would have passed that on
to her?

Mr. CLARKE. I think all through this operation, Mr. Chairman,
we tried to ensure to the fullest of our abilities that the Depart-
ment of Justice and the Attorney General were aware of every de-
tail.

Mr. McCoLLUM. My point is that would have been significant
enough. You would have passed it on to her?

Mr. CLARKE. Every detail.

Mr. McCoLLUM. Would it have caused you to have changed your
opinion?
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Mr. CLARKE. I would have explored that with him to try to un-
derstand his rationale, but the fact is is that we had those discus-
sions and it did not come up in those discussions.

Mr. McCoLLUM. I understand that. Very well. Two minutes
yielded to Mr. Taylor. You have 2 minutes left, Mr. Taylor. I will
time the 2 minutes; we can’t run it.

Mr. TAYLOR. Mr. Chairman, it is my understanding that Mrs.
Thurman was going to get the time.

Mr. McCoLLUM. Mrs. Thurman was going to get time. Do you
want the time first?

Mrs. THURMAN. Actually, Mr. Chairman——

Mr. McCoLLUM. You have got 7 minutes on your side. Do you
want me to yield you 7 minutes?

Mrs. THURMAN. Yield me 7 and I will yield to him.

Mr. McCoLLUM. I will give you 7, and you determine how to run
it. We will run our clock, we will just add 2 minutes. Before we
start the clock running we will let 2 minutes go by, how about
that?

Mr. TAYLOR. Mr. Chairman, she is going to give me 2, plus my
2, that gives me 4, cut me off.

Mrs. THURMAN. I was going to yield you 4 minutes.

Mr. TAYLOR. I will settle for 2.

Mrs. THURMAN. I am going to give you 4.

Mr. McCoLLUM. I am going to start the clock running for the 2
first minutes right now.

Mr. TAYLOR. Thank you, Mr. Chairman.

I would like to go back—and, again, Mr. Potts, I apologize that
Armed Services was meeting yesterday, so I might be redundant,
but I don’t think I am. You say in your statement, and this is, I
take it, a sworn testimony that you have given to this committee,
that at 12:07 p.m., the Davidians set simultaneous fires at three
or more locations within the compound.

It was established by teams of independent arson experts, fire
department analysis, experts from electronic surveillance over here,
by videotape taken from aircraft, by observation from FBI agents,
and by admissions of Davidian survivors.

Mr. Ports. Yes, sir.

Mr. TAYLOR. Do you stand by that statement?

Mr. Ports. Yes, sir.

Mr. TAYLOR. There was no doubt in your mind that those fires
were set by anyone other than the Davidians?

Mr. PorTs. No, sir, absolutely no doubt.

Mr. TAYLOR. And that three fires were set simultaneously by the
Davidians?

Mr. Ports. Yes, sir.

Mr. TAYLOR. By obviously a prearranged plan?

Mr. PorTs. That is correct.

Mr. TAYLOR. Mr. Hubbell, since we were cut off last time, you
could not answer the question I have asked every other panel. I am
going to ask you as well because you obviously have studied this
issue a lot. Is there anything that you have seen or read or heard
to justify the murder of those four ATF agents, the wounding of 20
more, and 1 am taking it a step further, in any way negate the
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guilt of David Koresh in the death of those 80 people, 80 people he
could have said get up and leave and they would have left?

Mr. HUBBELL. No, Congressman, not at all, nothing.

Mr. TAYLOR. OK. Mrs. Thurman, thank you very much. I yield
back the balance of my time to Mrs. Thurman.

Mrs. THURMAN. In that I will yield to Mr. Scott 2 minutes.

Mr. ScotT. Thank you. Dr. Salem, I am going to be a little bit
redundant just so we can nail this down on the safety of CS gas.
Obviously, anybody subjected to that would be very much trauma-
tized while they are subjected to it, but you indicate there are no
documented cases of death as a result of exposure to CS gas; is
that right?

Dr. SALEM. Yes.

Mr. ScoTT. Are there any citations of medical problems lasting
more than 30 days for adults or children from exposure to CS gas
that you are aware of?

Dr. SALEM. No, sir.

Mr. ScoTT. Does CS gas cause skin to burn?

Dr. SALEM. It causes skin irritation, which is exacerbated if it is
wet.

Mr. SCOTT. And how long does that last?

Dr. SALEM. That depends on the severity of the burn.

Mr. ScoTT. Would it cause blistering?

Dr. SALEM. Not usually. In some rare cases it may. I beheve
there is one instance of that that has been recorded.

Mr. ScotrT. Thank you, Mr. Chairman. I yield back the balance
of the time to Mrs. Thurman.

Mrs. THURMAN. At this time I would yield to Ms. Jackson Lee.

Ms. JACKSON LEE. Mrs. Thurman, I thank you very much, and
I had asked a question of Director Sessions, Mr. Hubbell, and I had
not got a chance to pursue with you. Let me welcome you and ac-
knowledge that this is not a question of an indictment, this is a
question for information.

I do recall, however, tragically under the leadership or under the
time that President Ronald Reagan served this Nation well that
265 young men lost their lives in their sleep in Lebanon. I would
imagine that there were officials that made decisions that might
have augmented that tragedy, even though they were military per-
sonnel; they were asleep.

My question is that we have been confronted with a very serious
question of coverup, coverup to the extent that you played golf with
the President, you are a friend of the President, and I will main-
tain that today, but that why didn’t he know or why is the blame
not being placed at the door of the White House.

I do think we can fix some things in the system in terms of how
many times we review a decision like that, but help me under-
stand, if you can recount again, that process where you would not
place the blame at the President and whether or not there was a
coverup.

Mr. HUBBELL. Let me first say there is no coverup. I have never
seen an issue examined like this Waco situation. There are reports
after reports, and that is fine, but first of all, I did not talk to the
President about this; the Attorney General did. I don’t place the
blame of what happened in Waco on these good people who are
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here at this table. Who killed those people was David Koresh or
_Vernon Howell.

We live with those decisions that we made, we wish we had some
of them back, but we were—David Koresh was a master of manipu-
lation and I hope if people try to place the blame on the deaths of
those children and women in the compound on somebody other
than David Koresh, I believe they are continuing to be manipulated
again by David Koresh. He is the one who murdered those people.
It is sad. We live with it, we dream about it, but the blame lies
at the feet of David Koresh, not the President of the United States,
not the Attorney General, not the people who are at this table, but
I will tell you, I take responsibility for some of those decisions that
were made to go into that compound.

I was responsible. Other people at this table were responsible.
The Attorney General was responsible, and we wish we had tried
something else knowing what we know now, but the blame lies at
the feet of David Koresh, not the President of the United States
and not the Attorney General of the United States.

Ms. JACKSON LEE. Thank you.

Mrs. THURMAN. I am reclaiming my time.

Ms. JACKSON LEE. Thank you very much.

Mrs. THURMAN. Mr. Clarke, very quickly, did you get an answer
-or did you get a chance to answer Mr. Zeliff over what the dif-
ference in the interpretation was as he saw it as compared to what
you saw?

Mr. CLARKE. Yes, the clarification is that once the people in
Waco came under fire or that the lives of the people in this oper-
ation were placed in jeopardy because of actions by the people in-
side, the onscene commander had full authority and full discretion
to do whatever in his judgment was necessary to provide for their
protection in response to that action.

Mrs. THURMAN. Mr. Chairman, at this time you all have talked
to a great extent about the problems with the documents and the
23,000 or 30,000 pieces. I just need to make a very quick announce-
ment of some interns that we would like to thank on our side that
helped us go through those documents as well, and this is their last
day today.

So if I could thank Dean Atkins, Michael Dever, Stephanie Fried,
Saverio Grazioli-Venir, Dan McElhinney, Yazmin Sanchez, and
John Stevens, we just want to acknowledge the work that they did
in trying to put this information together for us. Thank you.

Mr. McCoLLuM. Thank you very much. I believe everybody else
has asked all their questions, and I have 5 minutes left to yield to
myself. I want to make a couple of questions that relate to the Sage
conversation with you, Mr. Hubbell, on the 15th of April. I think
that was_a fairly decisive 2-hour discussion.

Is my understanding correct that Mr. Potts, Mr. Richard, and
Mr. Clarke were all participants in that conversation, you all were
listening in or was this a speaker phone? Can somebody tell me if
you were——

Mr. RICHARD. I believe it was a speaker phone.

Mr. McCoLLUM. Speaker phone, so you heard everything Mr.
Hubbell heard, right?
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Mr. RICHARD. That is correct. There were additional people in on
that conversation.

Mr. McCoLLUM. Mr. Keeney, I have got down was according to
the Justice Department report; is that correct?

Mr. RICHARD. That is correct.

Mr. McCoLLUM. So there were a group of you around there, but
four of you who were there are sitting out there today. Do any of
the other three of you, Potts, Richard or Clarke have any recollec-
tions of that conversation that would differ from the conclusions
Mr. Hubbell gave us on the points we asked about, particularly
pertaining to Mr. Sage’s conclusions that the attorneys’ efforts in
negotiating in the end were really no more than additional manipu-
lation by David Koresh and that he didn’t think there was any
hope for the negotiations at this point. I mean, that is the flavor
we have. I am trying to summarize it fairly.

Mr. RICHARD. That is certainly the gist of my recollection of the
conversation. In essence, that we haven’t been able to negotiate
anything during this cause, the course of efforts on the standoff to
resolve the standoff, that we were in essence stymied by this, he
is a manipulator and it is going nowhere.

Mr. 11‘\;ICC0LLUM. Mr. Clarke, is that the gist of your recollection
as well?

Mr. CLARKE. Yes, and one additional piece that I think it also
was brought up that this was not the first time that Mr. DeGuerin
and Mr. Zimmermann had assurances from Mr. Koresh that he
was going to give up. I believe there were some conversations in
early April that Koresh indicated that sometime between the 2d
and the 10th or something like that that he was also going to give
up, so this was just more of the same.

Mr. McCoLLUM. Mr. Potts, you have already testified to some ex-
teng1 ye?sterday about this. Was there anything else you would add
to that?

Mr. POTTS. No, sir, it is the same.

Mr. McCoLLUM. Question for you. Did any of the four of you
Hubbell, Potts, Richard or Clarke, recall at any time Mr. Sage say-
ing to you specifically that DeGuerin had indicated to him, that is
DeGuerin believed that Koresh would come out within 10 to 15
days of the 14th, which was the day before when the whole discus-
sion had taken place with Sage over the latest developments? Did
any of you—do any of you remember Sage saying that to you or not
saying it to you? Or is that material even——

Mr. HUBBELL. It would have been material. Everything that was
said was material. I have some recollection of him talking about
the DeGuerin thought that he would ultimately come out. I do that,
but I don’t specifically remember anything.

Mr. McCoLLUM. A timetable, right. Mr. Potts, do you remember
a timetable?

Mr. PoTTs. I am the same, I can’t think of that much particular-
ity.

Mr. McCoLLUM. Mr. Richard, do you remember?

Mr. RICHARD. I can’t add anything.

Mr. McCoLLum. Mr. Clarke, do you?

Mr. CLARKE. I can’t add anything.
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Mr. McCoLLUM. My point is had that been conveyed to you, that
DeGuerin felt passionately that things had really changed. This
time is really different, and that Koresh would come out in 10 to
15 days because the attitude had totally changed, that he was no
longer thinking he was the martyr, but now the messenger, which
is what we have been told by DeGuerin. Would that have made any
difference to you in your state of mind at that point of time? Would
yfgur a}’dvice to the Attorney General have been any different, any
of you?

Mr. HuBBELL. Mr. Chairman, you put a little different flavor on
it when you said the attitude had changed.

Mr. McCoLLUM. If that had been conveyed to you. I am not as-
suming it had. I am asking you in your state of mind at that time,
based on what you knew, if that had been conveyed to you, would
your advice to the attorney have been any different and would you
have conveyed that fact to her?

Mr. HUBBELL. I would have explored it with Mr. Sage.

Mr. McCoLLuM. All right. What about you, Mr. Potts?

Mr. PorTs. I would simply look to Mr. Sage who is talking to him
every day for his evaluation and whether there had been an attitu-
dinal change as opposed to just the—

Mr. McCoLLUM. But the fact alone would not have been suffi-
cient?

Mr. PorTs. That is right.

Mr. McCoLLUM. Mr. Richard.

Mr. RicHARD. I would have looked, like Mr. Potts, to the assess-
ment of the negotiators. Was this a serious change by Koresh or
was it just——

Mr. McCoLLUM. So it really wouldn’t have mattered if Mr. Sage
had said it wasn’t, it wouldn’t have made any difference? Mr.
Clarke.

Mr.<CLARKE. I would have reacted the same way. I would have
explored that possibility with others that I would have balanced
their judgment with his, maybe not just limited to Mr. Sage, but
others who would be in a position to give that information.

Mr. McCoLLUM. Let me make a comment or two here in the final
conclusions of your panel. I think that you all did a very thorough
evaluation. You did it honestly, you did it in your best judgment
and, obviously, you gave the Attorney General your best judgment
on the assault with the CS gas.

I must say that there are some things that still trouble me. One
of them is the fact that Mr. Jamar’s feelings about this, particu-
larly his feelings that the 99-percent certainty that this would re-
sult in firing on the vehicles and, in turn, we all knew and you all
knew that would accelerate and he knew that would accelerate the
CS gas plan.

The fact that he apparently never said it to any of you and it
never got back to the Attorney General and it wasn’t part of the
deliberation proceedings, in light of the fact that most seem to
know and, Mr. Clarke, you have expressed particular concern that
the more aggressive assault which did, in fact, take place as a re-
sult of the firing on these vehicles and the failure of the people to
come out, would and did result in potentially what exactly hap-
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pened, a reaction that was very negative. So I am disturbed by
that. I think we all should be and I think you should be.

Second, in summary here today I believe that my only other
thought is that I do not know the value of what Mr. DeGuerin had
to say in terms of his final thing. I can understand why you
wouldn’t give it weight, why Mr. Sage didn’t. You were only giving
what weight he did, but it seemed very impassioned and obviously
he genuinely believed it and it is disturbing that it was not given
more weight by Mr. Sage, but maybe it is understandable.

What doesn’t seem reasonable to me in all of this I have heard
today though, and we are going to have more testimony, was the
assumption that these parents who devoted themselves to Koresh,
who were taught that the outside world was Babylon and that an
FBI attack was the beginning of the apocalyptic end would pick up
their infants and run out of the compound when the CS gas was
fired. It seems to me that it would be more reasonable for you to
have assumed that they would pick up their suffering children, put,
as Mr. Hyde said yesterday, put wet rags over their mouths, hide
in the most remote places they could find, and simply wait, which
apparently is something like that is what they did. )

I think, of course, that all goes and begs the question with re-
spect to whether or not you got the best advice or whether you
didn’t, and that seems to me to summarize where we are today. We
have concluded this panel, and at this point I would thank you
very much for your coming today, for participating, and we will be
ready now at this point to proceed with the next panel.

Mr. BRYANT of Tennessee. Mr. Chairman.

Mr. McCoLLUM. Mr. Bryant.

Mr. BRYANT of Tennessee. Could I ask unanimous consent to at-
tach to the record those two pages which reflect the phone calls
that I referred to?

Mr. McCoLLuM. Without objection.

Mr. BRYANT of Tennessee. And the AP article.

Mr. McCoLLUM. Without objection.

[The information follows:]
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The Associated Presa
The materials in the AP file were compiled by The Associated Press. These
materials may not be republished without the express written consent of The
Associated Press.
“April '3, 1993, Saturday, AM cycle
SECTION: Washington Dateline
LENGTH: 760 words
HEADLINE: Clintons' Pal Hubbell Gets Nod for Justice Department's No. 3 Post
BYLINE: By RON FOURNIER, Associated Press Writer
DATELINE: WASHINGTON
BODY:
Arkansan Webster Hubbell - President Clinton’'s golfing partner and nominee
to become the new associate attorney general - says there should be no doubt

who's the boss at the Justice Department.

v"She'@s in charge," he said, flopping his huge left hand toward the office of
Attorney General Janet Reno.

"If you knew this lady like I've grown to know her - and you will - you'll
know ... nobody can control her. Nor would anybody want to," he said in an
interview last week. "She's her own woman.®

And Hubbell is Clinton's man. Actually, he's the Clintons' man.

Hubbell met them in 1973, when alQ’ three were taking the Arkansas bar exam at
- of all places - the state mental hospital.

The former Little Rock, Ark., mayor and chief justice of the Arkansas Supreme
Court is the man who accompanies Clinton on his last-minute Chrietmas Eve
shopping treks. He drafted Clinton's ethics-in-government package and helped the
governor get it approved by Arkansas voters in 1988.

But he is even closer to first lady Hillary Rodham Clinton, a former partner
in the Rose Law Firm in Little Rock. Until recently, Hubbell was managing
partner of the firm that Mra. Clinton joined in 1977, fouxr years after Hubbell,

Hubbell, 45, helped Clinton in his unsuccessful 1974 race for Congress and
hies successful bid for state atrorney general two years later.

As a teen-ager, he passed up an academic scholarship at Dartmouth to accept a

football scholarship at the University of Arkansas, where he was the star
offensive tackle on the football team that won the 1968 Sugar Bowl.
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The Associated Press, April 3, 1993

After earning & bachelor's degree in electrical engineering, he was drafted
by the Chicago Bears, but rejected the offer to pursue a law degree, which he
also got from the University of Arkansas.

' He hae grown into a burly but soft-spoken lawyer with a squeaky clean
reputation in Arkansas. And now, he ig the president's choice for the Justice
Department's No. 3 post.

Ms. Reno said he's also her choice. When announcing his nomination Friday,
the attorney general told a standing-room-only crowd of department employees
Hubbell "is one of the great men in America. ... He has been the unsung herc of
this department over these last two months.®

"since the inauguration, he has served as the White House liaison at Justice,
prompting speculation and rumors as he refused to speak publicly about it.

Some said he was afraid to face confirmation hearings, an accusation he
denies.

"I was concerned that people would assume that I had something to hide if I
wouldn't stand for confirmation. That's not true,* he said. He acknowledged
Friday that he thought getting confirmed was "not going to be the easiest thing
in the world."

Others said Hubbell - not Acting Attorney General Stuart Gerson - was the
power at Justice. Hubbell downplayed his influence, saying, "I have not made a
decigion."

But he concedes that Gergon, the Republican holdover who served as attorney
general until Reno wag confirmed, turned to him for decisions on matters that
effected Justice's long-range plans such as the budget, peraonnel, legislation
and Supreme Court cages.

Hubbell said he consulted with ¥White House counsel Bernard Nussbaum on major
matters but nly a—

Le has talked bugjpgss wjith Clinton on when the president sought
updateu in the early dayn ot the cult crisis in Waco, 'rexas
— - — -—

He came under fire for the department's decision to side with Rep. Harold
Ford, D-Tenn., who objected to the jury picked from a predominantly white area
for hig bank fraud trial. In a rare move, Justice supported Ford's request for a
new jury selected from Memphis, but the judge denied his motion and blasted the
Justice Department for supporting it.

Republicans questioned whether the White House influenced Gerson's decision.
Gerson and the White House insisted the acting attorney general made the
decigion on his own, and Hubbell now affirms that, saying he never discussed the
case with anyone at the White House and never gave Gerson a recommendation.

Instead, he argued both sides of the case to Gerscn, and told him that he
would support whatever decision wae made.

He now says he agreed with Gerson's attempt to get a Memphis jury.

"There's something that really bothered me that we were saying that we
couldn't get a fair trial in Memphis," Hubbell said. "We grew up with the

LEXISNEXIS LEXIS:NEXIS"  LEXIS*NEXIS

R member of the Rexd Elevier ple gmap
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Page 28
The Associated Press, April 3, 1993

Justice Department coming into Mississippi and Alabama and Tennessee and trying
to KKX, and getting convictions.

*"The Justice Department - when I was growing up - was the department that
tried to come in and do justice.*

LANGUAGE: ENGLISH

LEXIS*NEXIS LEXIS'NEXIS  LEXIS*NEXIS

G member o the Rewd Eisevier ple group
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16 1143 RB
MR. GERSON TO TIM O'ROURKE.

. 17 1151 RB
WH-- OPERATOR #2 @R CALLED FOR WEBB HUBBELL. PRESIDENT

CLINTON IS CALLING FOR HIM. PAGED MR. HUBBELL.

18 1152 JC
PAUL VAKY TO MOLLY WARLOW.

19 1206 JC

MR, GERSON TO DIR. SESSIONS.

20 1216 JC

AG BRADEN INTPOL TO MIKE SURGALLA OIA.

21 1221 RB

MIKE SURGALLA ( CALLED FOR MATT BRISTOL. LEFT A
MESSAGE ON MR. BRISTOL'S ANSWERING MACHINE TO CALL THE JcC.

22 1229 RB

MIKE SURGALLA TO MR BEIGER (INS/NEW YORK/( S -

23 1252 JC

TIM O'ROURKE TO MR. GERSON.

24 1301 J¢C
FAITH BURTON TO JOSEPH GRAUPENSPERGER.

25 1354 RB
JIM REYNOLDS TO FAITH BURTON.

26 1440 RB

MR. GERSON TO FBI SIOC.
27 1447 JC .
NEIL GALLAGHER FBI TO MARY LAWTON.

28 1633 RB -
NEIL GALLAGHER TO MARY LAWTON.

29 1638 RB
MARY LAWTON TO MR. GERSON.

30 1640 RB
MR.GERSON TO DIR. SESSIONS.

31 1644 JC
MARY LAWTON TO FBI SIOC.

32 1648 RB
MR. GERSON TO TIM O'ROURKE.
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Fron Tochie (w,,..mi Contic wooteh Ohyter Lo-
Fre T . R . .
Sut.onny Masdr laiAang

26 1756 1D
PETER STEENLAND TO WILLIAM BRYSON.

27 1803 SW .

LAURA FROM USMS TO VIRGINIA ToWwLER (crM prv) (NN ro

ANSWER. LAURA ASKED IF WE COULD TRY LATER AND SHE BE REACHED AT
OR THOUGH THEIR COMMAND CENTER

28 1820 LD
wnre House operaTor (SN Trvive To REACH WEBB MUBBELL FOR
THE PRESIDENT. SKYPAGED MR. HUBBELL.

29 1825 LD
WEBB HUBBELL TO THE WHITE HOUSE.

[ EEEE—

31 2020 1D
WAYNE RICH FOR MIKE SHEPPARD. LEFT MESSAGE ON MIKE'S
ANSWERING MACHINE D PAGED HIM.

32 2150 SW
‘VIRGINIA TOWLER CALLED, REF- THE MESSAGE I LEFT ON HER ANSWERING
MACHINE. I PASSED THE PHONE NUMBERS LAURA GAVE TO ME EARLIER.
~ VIRGINIA SAID THAT SHE WILL CALL LAURA DIRECT.

34 2300 SW
MIRE SHEPPARD TO WAYNE RICH.
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Mr. BARR. Mr. Chairman.

Mr. McCoLLUM. Mr. Barr.

Mr. BARR. Mr. Chairman, I would like to ask also unanimous
consent, there was a photograph that I don’t know whether Mr.
Potts still has that, we would like to insert that in the record as
well by unanimous consent. This is the photograph of the entry
area into the bus immediately after the fire.

And also, Mr. Chairman, rather than introduce a lengthy tran-
script from the trial in, I would like the following pages entered in
by unanimous consent, these are the pages that I referred to ear-
lier of the trial transcript, pages 1425, 5562-5563, 5565-5568,
55717, 5581, and 5582, 5600-5601, and 5616.

Mr. McCoLLUM. Without objection.

[The information follows:]
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Ballesteros - Cross (Mr. Turner) 1425
A No.
Q So, the mere possession of a firearm would not be enocugh,
correct?

A Only in the event that it was going to be used to effect a
threat.

Q And before you fired at someone, you would have to be able
to identify someone, or at least to be able to see a person
before you fired your weapon, correct?

A You’d have to identify the threat.

Q Right. And it couldn‘t be just some shadow or anything
like that, right?

A If that shadow was shooting at you.

Q But you would have to be able to see specifically that
shadow shooting at you, correct?

A That’s correct.

Q And unless you saw that, you certainly wouldn’t fire your
weapon in that direction, correct?

A I would not.

Q Because you wanted to protect the women and children,
right?

A That’s correct.

Q Now, there are other reasons why you would not fire at a --

at a window, for example, that was not firing weapons, in that,
if you fired into that pnrticulér window, even somebody who --

who had not been firing might -- it might escalate, correct?
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5564

EEBRU 1994 - MORNING PRQCEED
(Convened at 8:50 a.m.)
{Jury out.)}

THE COURT: Be seated, everyone.

Mr. Tinker, do you have some matter we need to take
up?

MR. TINKER: Yes, Your Honor. Your Honor had granted
the Government‘s Motion In Limine concerning the Ruby Ridge
matter, and this witness is --

THE COURT: The what matter?

MR. TINKER: Ruby Ridge, the Weaver -- Randy Weaver,
Idaho. And the witness who is on the stand has testified
concerning -- saying that that’s cne of the places -- in
response to the Government'’s questions, that that was one of the
places that he had seen -~ it was not a non-responsive answer,
the prosecutor asked him, "Where else have you done this kind of
work," or something to that -- of that kind, and he said, "Well,
in Ruby Ridge in Idaho.” And it‘s my position and I think that
of others that that opens the door to ask him some quesations
about that transaction.

THE COURT: I totally and completely disagree.

MR. TINKER: Well, I thought I would ask, Your Honor.

THE COURT: Okay. Any other matters we need to take
up?

MR. JAHN: Your Heonor, there was one other matter.
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5565

He’s not here, but just for the record, yesterday ﬁr. Cogdell
asked about information that we might have concerning someone
other than his client starting the fire. Last night I went back
and went through our records, and apparently Mr. DeGuerin and
Mr. Zimmermann has spoken to some of these Defendants who gave
them information indicating that people other than themselves
might have started the fire. So, I'm just providing that under
Brady so that if they want to contact Mr. Dick DeGuerin or Mr.
Zimpermann concerning who amongst these Defendants had that
information, they can -~ they can get that.

MR. ROSEN: 1Is tﬂnt from the ranger interview?

MR. JAHN: The ranger interview of Mr. DeGuerin and
Mr. Zimmermann.

MR. ROSEN: Okay.

THE COURT: Any other matters? Then we’ve got ten
minutes with nothing to do. Let‘s take a -- Mr. Kearney?

MR. KEARNEY: I was just going to look at some
exhibits.

THE COURT: All right. Let’s take a break, then.

(Recessed from 8:53 a.m. to 9:00 a.m.)
{Jury in.)

THE COURT: Be seated, everyone.

Mr. Kearney, obviously, you‘re first up.

Bs J. CRAIG, GQVERNMENT WITNESS. (CONTINUED}

CROSS-EXAMINATION
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Craig - Cross (Mr. Kearney) 5566
BY MR. KEARNEY:
Q Good morning, Agent Craig. I didn‘t get your first name,
what was it?
A Initials R. J.
Q R. J.7
A Yes, sir.
Q I believe the prosecutor asked you yesterday about your

current position with the HRT unit there with the FBI, and
you‘re stationed in Quantico?

That’s correct.

Is that whare the head -- the main location for the FBI is?

No, no, sir.

Okay.

That‘s the training aca&uny, is at Quantico, Virginia.

All right. The training academy is there?

A

Q

A

Q

A

Q

A Yes, sir.
Q Okay. Is there also a Marine base close to there?

A Yes, sir.

Q Okay. Did you train at Quantico when you wers a Marine?

A I did.

Q All right. Nﬁv, you’rs a ~- something called a -- you’re
the head of the track vehicle program or what’s your title?

A That’s -- that’s one of the many jobs I perform there on

the team.

Q Okay. And how long have you been the head of the track
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Craig - Cross (Mr. Kearney) 5567

vehicle program?

A About five or six months now.

Q Okay. And is that the -- what we’re talking about :is
tanks, right, bhasically?

A Anywhere from armored personnel carriers to the full tank,
yes, sir.

Q And basically, you have that job because of your military
background? '

A Yas, sir.

Q What -- what rank were you in the military at the time
you --

A I was a captain when I got out.

Q And how long were you in the military?

A 2ight -- about eight months -- eight years and eight months
total.

Q Who was the head of the track vehicle program before you?
A Gary Barris.

Q And how long has there been someone that’s in charge of the
track vehicle program with the FBI there?

A Since the birth of the team in January of 1983.

Q For about the last ten years?

Y Ten years.

Q What type of -- of track vehicles did you have out there at
the Mount Carmel Center from the time you arrived there up until

the 19th of April? Can you give me a list of the different --
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Craig - Cross (Mr. Kearney) 5568

A Yes, sir. The Bradley fighting vehicle, which is an
armored personnel carrier. The M-728, which is the combat
engineer vehicle, "CEV," as I referred to yesterday. The M-88
tank recovery vehicle, which is a -- it’s a large tow truck,
basically, on tracks. And the M-1 Abrams main battle tank.

Q What is an M-1 Abrams?

A It’s a main battle tank, it’s just the typical tank you

would sse.

Q How many Bradleys were cut there?
A I believe we had seven at our disposal.
Q Okay. Does that mean there were seven, from time to time,

out there at Mount Carmel?

A Between the "T" area and Mount Carmel, yes, sir.

Q And the "T" area being the "T* intersection?

A Yes, sir.

Q How many CEV'’s?

A There were four, but at any one time, they’d only have two
running.

Q Why is that?

A Well, they’re pretty old vehicles and th;y belong to the
National Guard, so I won't --

Q What about the M-88 tank recovery vehicle?

One, sir.

And the M-1 Abram?

» 0 ¥

Two.
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Craig - Cross (Mr. Kearney) 5581

was it more like a mist?

A It was -- it was a mist, yes, sir. And the stream only
lasted for about three seconds, is all, three or four seconds,
and then it was completely empty, so ~-

Q And it would -- but it would shoot out at a fairly good
force for about 45 or 50 feet, isn‘t that right?

A Well, at the end of the mist stream would probably be -- I
believe. I said 15 yards. ’

Q That would be about 45 feet.

A Forty-five feet, yas, sir.

Q Okay. And you said it was a cone shape, is that right? It
would start out swmall and then --

A Yes, sirc.

Q ~= and then spread ocut and go about 50 feet. So, if you
were right in front of it, the first five or ten feet or 15 feet
of it, it was coming out at a pretty good force?

A Yes, sir.

Q Okay. As to the day of the 19th -~

A Uh~huh.

Q == the first instruction you had was to go to the -- what
is it, the green-white corner, is that correct?

A That’s correct. '

-- is that correct?

That’s correct.

0 ¥ O

And the reason for that, you told the jury yesterday, is
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Craig - Cross (Mr. Kearney) 5582

because your supervisors wanted to get as much gas as they could
into the bus area, isn’t that right?

A Into the area that led to the bus.

Q Because they didn’t want the people inside to go and seek
refuge inside the bus, isn‘t that the reason why?

A They didn’t want the people inside to go into even a more
barricaded mind-set and circumstances.

Q OkAf. And, so, it was -~ it was part of the devisad plan
and your instructions that that was the area that you would go
to first in order to keep the people from getting inside the bus
in seeking --

A In an attempt -- yes, sir.

Q ~= additional protection?

A In an attempt to escape to the bus area.

Q Okay. And so, that was something that -~ that was, I
guess, thought out. Did you participate in the planning of
that?

A No, sir.

Q Who did you get your instructions from directly as to where
to start this injection of gas to cut off access to the bus
area?

A The briefing in which I was provided those instructions was
given by supervisor Steven McGavin.

Q Ard what was his position?

A He’s one of the two supervisors on the HRT.
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Craig - Cross (Mr. Tinker) 5600

Q Okay. And you couldn’t -- you didn’t have a way of
squirting your gas directly into that tunnel area in the vehicle
you had, is that true?

A That’s true.

Q And so, you were -- you were putting it in an area where, I
assume, you hoped or believed the tunnel mouth might be?

A Well, again, the idea of the white-green corner insertion
first, right off the bat, was to get it in that hallway of the
main structure to keep people from running down the hall and
getting in the bus. ; . )

Q Which would be lower than the level of that hallway, in
your understanding of the way it was laid out?

A Well, the bus was underground, so, yes, it was lower.

Q Okay. And was it your understanding, though, that there
was some sort of opening at the oad of that hallway that would
permit people to exit into the bus area there at the end of the
white-green part of the building?

A Well, the information we had from -- I believe I viewed a
video tape of a welfare inspection that showed a trap deoor
there. .

Q Okay. So -- so, at the end of that building there is where
you expected there would be an entry way into the bus?

A Yes, sir.

Q And that’s why you were directed to shoot the CS gas there
first?
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Craig - Cross (Mr. Tinker) 5601

A That’s correct.

Q To «~ to close off that get-away, if we can call it that?

A To put gas-in the hallway of the building to prevent people
from coming down the hall and getting in the bus.

Q All right. And you -- you mentioned that one of the
reasons that you wore the clothing that you had was, because you
ware afraid of Molotov cocktails?

A Yes, sir.

Q And would you tell the jury -- they probably know -~ but
what is that, generally? What are you talking about?

A That‘s basically a glass bottle fill;d with gasoline and a
rag stuck in it in the top of the bottle, and when the rag is
1lit and the bottle is thrown. When the bottle hits a vehicle or
pavement or a building, it breaks, the gasoline spills and the
ignited rag catches everything on fif.. -

Q And did any of that occur during your running in and out of
this building?

A No, sir.

Q Did -- and as far as you know, that didn’‘t occur, as far as
any of the other people who were there wigh you deing the same
kind of work you were doing?

A No, sir.

Q You, at some time -~ and you’ve alrsady told us, but I want
to point out ocne thing -- at some point in time, you changed the

way you wers conducting your intrusion into this building,
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Craig - Cross (Mr. Tinker) 5616

white corner, and when this was afire, the first thing I did,
and CEV-? eventually helped, was to push all of this wood, which
some of it was burning, back way out of the way, push that
propane tank back out of the way, and then started pushing the
burning building back this way (indicating).

Q Some of the photographs show a tank sitting in here
(indicating), is that the propane tank you’re talking about?

A A silver propane tank -- -

Q All right.

A -=- oblong.

Q Now, show us, if you would, where you understood the trap
door to the bus to be.

A Well, sir, I don‘’t know. It was somewhere in the left-hand
tover, as you look at the white side, somevhere in this area
here (indicating). . .

Q Okay. And that’s the area where you initially -- and I
think Mr. Kearney showed -- showed you a photograph showing the
holes where you squirted this CS gl; in there --

A Yes, sir.

Q =~ to keep pecple -- keep people from running down here and
going into the bus or the -- that area -- so they could git
outside?

A That‘s correct.

Q You can have a seat.

MR. TINKER: May I approach the witness, Your Honor?
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Mr. ScorT. Mr. Chairman.

Mr. McCoLLUM. Yes, Mr. Scott.

Mr. ScoTrT. Reserving the right to object.

Mr. McCoLLUM. You are reserving the right to object, very well.

Mr. ScOTT. Mr. Barr, could you remind us what those pages refer
to.

Mr. BARR. OK, this is the trial transcript from the case in the
Western District of Texas, the U.S. District Court, Waco Division,
of the criminal case, and these were the pages that I specifically
referred to in my questioning of Mr. Potts.

Mr. ScoTT. What was the subject matter?

Mr. BARR. The subject matter was the spraying of tear gas into
the area by the bus and the trap door leading to the bus.

Mr. McCoLLUM. Without objection, they are so admitted.

I again want to thank this panel. You are excused. We are going
to introduce the next panel, but we need obviously to clear you out
and have them come in. I believe that our fire experts are here,
and we will commence the next panel immediately. We are not tak-
ing any lunch break other than when we get a vote because we
n}(leed to be able to proceed today. I think everybody understood
that.

If T could have the other panel here. I will see if everybody is
here. Could I ask them, Mr. Potts and others, can you clear the
area, s0 we can bring in our other panel? I would really like to in-
troduce them before we have a vote.

If we could have the panel come forward, if you are here.

The first that I want to introduce is Rick Sherrow. He is an
Army-trained arson investigator. After 20 years in Army ordnance,
he served as a senior explosives officer with the BATF. He left that
post in 1992 and has been a private arson and explosives investiga-
tor since that time.

Next we have with us on this final panel of today Paul Gray, who
is an arson investigator at the Houston Fire Department and was
the leader of the Justice Department Special Fire Review Team
whose findings are included in the Justice Department report.

I believe Ms. Sheila Jackson Lee would like to welcome Mr. Gray
as a Houstonite. Would you like to do so?

Ms. JACKSON LEE. I certainly would, Mr. Chairman.

Let me offer to Mr. Gray, Assistant Chief Gray, and the leader-
ship that he brings to the Houston Fire Department, and I might
take a moment of personal privilege just to say the best depart-
ment in the world, but in any event to welcome here to Washington
and to acknowledge the Houston Fire Department for its hard work
both in terms of the effort made in the tragedy of Waco but as well
in the efforts made on behalf of the citizens of Oklahoma City.

So I welcome you to Washington, DC, and certainly give my re-
spects to the Houston Fire Department.

Mr. GrAY. Thank you.

Ms. JACKSON LEE. Thank you, Mr. Chairman.

Mr. McCoLLUM. You're quite welcome.

The next witness we have is James Quintiere. Did I pronounce
that right?

Mr. QUINTIERE. Yes, that’s correct.
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Mr. McCoLLUM. Thank you. Who also served on the Fire Review
Team for the Justice Department. He is a professor of fire protec-
tion engineering at the University of Maryland. He has served as
chief of fire research at the National Institute for Standards and
Technology. He is the current chairman of the International Asso-
ciation for Fire Safety Science.

And then our final witness is Mr. Clive Doyle. He is a Branch
Davidian who survived the fire inside the compound and will be
our other and last witness on this panel today. If you would, I no-
tice you are all standing, if you would raise your right hands.

[Witnesses sworn.]

Mr. McCoLLUM. Please be seated. Let the record reflect that all
four of these panelists have answered that question in the affirma-
tive.

I then yield for the first round of questioning to Mr. Clinger, 5
minutes.

Mr. CLINGER. Thank you, Mr. Chairman. And I would like to ask
Mr. Doyle who is the only the second, I think, Branch Davidian
who has appeared before the committees and is a survivor and was
there on the event, if he would be able to give us a narrative from
your perspective of the events that took place.

Mr. Doyle.

STATEMENT OF CLIVE DOYLE, BRANCH DAVIDIAN

Mr. DoYLE. If I may, I'd like to read a statement that I prepared
which gives somewhat of a narrative.

Mr. McCoLLUM. Mr. Doyle, you may do that, but we are under
this 5-minute rule, so do the best you can to—you don’t have do
limit it precisely to it, but we will have a vote here in a minute,
so please proceed.

Mr. DoYLE. I'd just like to thank the members of the subcommit-
tee for this opportunity to speak at these hearings. If truth and jus-
tice are really the important concerns here, then it puzzles me that
only two of the survivors have been given an opportunity to speak
at these hearings, that is David Thibodeau and myself.

Several survivors I know were in the Washington area last week
and were not called. And also I know that those nine survivors that
are in prison would definitely have liked to add their experience to
these hearings. So it is my privilege and I feel my duty to address
the subcommittee members on behalf of those survivors that can’t
speak for themselves.

And on behalf of the 82 that died, throughout the 51 days, the
first thing I'd like to say is that there was no ambush of the ATF
officers. There were no 40, 50, 60 people, as is alleged, waiting for
them at every window with guns. Very few of the people on Feb-
ruary 28, inside the building knew anything about the arrival of
the ATF until maybe a minute or so before the trailers drove in the
gate.

I personally was in my room at the north end of the building,
which if you have seen diagrams of the building, would be the third
window from the left-hand end. And I recall hearing some people
in the chapel—excuse me, in the cafeteria area and it puzzled me
that people would be in there since breakfast was over.
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I went out to see what was going on and it was at that time that
there was talk that word had come in that something was com-
ing—somebody was coming. About the time I arrived, David Koresh
walked in from the opposite door from the kitchen serving area and
confirmed that he had heard somebody was coming and he cau-
tioned us and says, I want everybody to stay cool, go back to your
rooms and just, you know, wait. He says, I will go to the door and
talk to these individuals, whoever they are.

I went back to my room and within a minute I'd say, or less,
heard David at the front door saying, hey, wait a minute. There are
women and children in here. Let’s talk about this. Immediately
shots rang out coming from the outside in. And I although not an
expert in firearms or ballistics or anything, you could definitely tell
the difference between shots fired outside as opposed to shots fired
indoors. It had a distinctly different sound.

I went running down the hall thinking there must have been a
massacre or people hurt at least in the area of the front door and
found Perry Jones laying in the hall, screaming that he’d been
shot. Perry Jones was in his 60’s. He was unarmed, as was David
Koresh.

When they went to the front door, both were shot in the area of
the front door. David was shot in the wrist. Perry Jones was shot
in the stomach. I know that this is different than what the autop-
sies allegedly revealed. I have some contentions with the autopsy
findings and the Tarrant County Medical Examiners’ Office.

I don’t, you might say, trust their findings inasmuch as during
the trial that we had in San Antonio, Dr. Peerwani made repeated
mistakes in the identification of various people and various infor-
mation about these people. We could get into the details later.

Upon finding Perry screaming that he’d been shot and holding
his stomach where there appeared to be blood coming through his
clothes, I told him to hang on there for a minute and I rushed to
the front door thinking there may be others also wounded. To my
surprise, there was no one else in the foyer area and I retraced my
steps back and helped Perry with the help of another individual by
the name of Livingston Malcolm. We helped him to a bed on the
inside of the building.

Mr. McCoLLuM. Mr. Doyle, in all fairness to you, and I think
Mrs. Thurman would agree to this, that we didn’t anticipate when
we started your testimony, when Mr. Clinger asked that, that we
would be interrupted by this vote and it occurred almost simulta-
neously. Although the 5 minutes that he had has expired, we al-
ways give the witnesses the opportunity to complete the answer
and you are going to have an opportunity to put your whole state-
ment in, let us hear your description of what happened that day,
but I think we should come back from the vote and let all of us
have the opportunity to hear it uninterrupted by all these noises
and all the hassle that’s going on and you may take whatever time
you need to do that when we come back.

So with that in mind, the hearings will be in recess until after
this vote. We will try to return within 5 minutes of the vote’s con-
clusion. The hearings are in recess.

[Recess.]
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Mr. McCoLLUM. These joint hearings will come back to order.
When we were in recess a few minutes ago for a vote we had Mr.
Clinger’s time having expired in the process of Mr. Doyle giving his
testimony and responding to the questions, described what hap-
pened inside the compound and whatever else he wished to with
regard to the whole situation for the Davidians that day.

Mr. Doyle, as I told you before, you may proceed and you are not
being clocked because you are responding to a question of Mr.
Clinger’s. So please tell your story.

Mr. SCHUMER. Mr. Chairman.

Mr. McCoLLUM. Yes, Mr. Schumer.

Mr. ScHUMER. Thank you. I understand that Mr. Doyle will get
as much time as he needs to do his opening statement, which I
have no problem with.

Mr. McCoLLuM. On Mr. Clinger’s time post that Mr. Clinger
took the time to ask him that question.

Mr. SCHUMER. He had 5 minutes, but he will get more.

Mr. McCoLLUM. That’s right.

Mr. SCHUMER. We have two people who would like to do the
same, Mr. Quintiere has a presentation to make that may go be-
yond 5 minutes in terms of the film and Mr. Gray had wanted
to—

Mr. McCoLLUM. I have no problem with that provided that they
begin their presentation

Mr. SCHUMER. With someone yielding to them.

Mr. McCoLLUM. So that we consume somebody’s 5 minutes, then
we can go on.

Mr. SCHUMER. Great, I think that is fair.

hMr. McCorLuM. That’s the orderly and appropriate way to do
this.

Mr. SCHUMER. That’s fair. Thank you, I appreciate it.

Mr. McCoLLuM. Mr. Doyle, you may continue until you are fin-
ished. You are recognized.

Mr. DoYLE. As I was stating prior to the break, I helped Perry
Jones. With the help of another individual, we helped him back
into the men’s dormitory area at the north end of the building and
placed him in a bunk bed.

We put him on an inside room rather than in his own room be-
cause there were bullets still coming through the walls and we
were—I was afraid that if we put him in his own bed, he would
receive other wounds, you know, as a result of these shots coming
into the building. It turned out that the bed we put him in be-
longed to Kevin Whitecliff.

I went from placing Perry Jones in the bed. I commandeered
three people that were basically in shock and kind of milling
around. I told them to stay with

Mr. McCoLLuM. Excuse me, Mr. Doyle. I know you are all hav-
{)ng a conversation, if you could take them in the back room if need

e.

Thank you. Please proceed.

Mr. DoYLE. I asked these three individuals to take care of Perry,
comfort him, and do whatever they could for him and I rushed
across the hall to my room in order to get him some Tylenol. I had
a couple of Tylenol tablets that had been given to me and I brought
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them back and gave them to him to alleviate the pain. He was
screaming. It was very unnerving to hear his screams of pain.

After giving him the Tylenol, somebody came up to me and said
Winston Blake was dead. I said, where is he. They said he’s in his
room. So I made my way further up the hall to the north. He was
the last room on the inside.

And as I approached his bedroom doorway, I could hear water
running and it kind of puzzled me. I couldn’t make out what was
creating that sound until I rounded the doorway and found Win-
ston laying in a pool of blood and water on the floor.

The reason for the water pouring into the room was the fact that
the outside of Winston’s room—his was the only room on the inside
or, I should say, on the back side of the hallway that ran the length
of the building that had a window in it. The other three rooms on
that side of the hall butted up to the cafeteria area and therefore
they only had sheetrock walls. But his room had a window, but you
wouldn’t see out of the window.

There were three huge plastic water tanks on a foundation out-
side the window which totally blocked the window from either see-
ing in or out. And the water was coming from dozens of bullet holes
that had—coming out of this water tank on a downward angle. In
other words, on the outside of the tank, the bullet holes were high
up and coming down into the room, which led me to believe the hel-
icopters had been firing, contrary to what ATF and other officials
have stated.

Other witnesses have confirmed, such as Marjorie Thomas who
gave a video deposition for our trial in San Antonio. Catherine
Matteson also testified that bullets were fired. And for those that
were upstairs and toward the back of the building, most of the sur-
vivors that I have talked to will testify that’s the first shots that
they heard was from the helicopters, as opposed to those of us that
were in the front and on the first floor, we were hearing them at
the front door. So they were probably fairly simultaneous.

So I believe that Winston Blake was shot from these helicopters,
therefore I disagree with the Tarrant County Medical Examiners’
Office which is a point in my opening remarks that Tarrant County
testified that Winston Blake was shot by somebody inside, that he
was supposed to have gunpowder burns in the wound.

But from what I've read, new autopsies were done when his body
was returned to England and it was decided there that there were
no powder burns in the wound and his wounds went along with the
concept of being shot from above.

I understand Jim Cavanaugh indicated in some answers that he
gave or in some statements he gave the other day that he was the
one that initiated calls into the Mount Carmel building during the
initial raid. I think just about everybody who’s read anything
knows that it was Wayne Martin, Harvard graduate, lawyer, that
initiated the 911 calls to the sheriff’s department in Waco.

And any delay, any suffering caused by agents that were shot
has to fall to some extent on the fact that Larry Lynch, the sheriff’s
deputy who was answering the calls, monitoring the calls, was not
al;:.e to reach the ATF and arrange for any help or ambulances or
whatever.
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We were calling for cease-fire right from the start. This is not
conducive or does not go along with the concept that we were all
just waiting to massacre them.

There was no murder of Federal agents. I am in sympathy with
the families of those that lost—the families of the four agents that
died, but I don’t call it murder when people are trying to defend
themselves believing that you are being attacked by a military
force using helicopters and so on who come racing into your house
or trying to race into your house using grenades and various dif-
ferent kinds of weapons, shooting into your building. If those
agents were shot from inside, I would at least give us the benefit
of the doubt that it was self-defense.

The prosecutors during our trial tried to prove conspiracy and
murder and all 11 defendants were found by a jury to be not guilty
of those two charges and I think that, to me, is for the President
and for any media or anybody in this committee to continue to
refer to us as murderers, I feel that’s unjust.

If the killing of Federal agents, which was never proven as to
who shot them, if the killing of them constitutes murder, then
those who shot and killed our people inside must also bear that
label of murderers. As I say, I sympathize with the families. I know
what they are going through. We lost a lot of our friends and a lot
of our families. I lost a daughter inside Mount Carmel.

There was a lot of fear after the ATF retreated, after we finally
got the cease-fire set up, allowed them to come and get the wound-
ed and those that were killed. There was a lot of fear that there
would be retaliation. There were people who began grabbing guns
after the fact.

The Government tried to say that everybody—they could put a
gun in everybody’s hand at the beginning and during the raid and
that’s not true. Most people were unarmed. There were a few that
had guns and I admit that and there were probably those that re-
acted to seeing David and Perry and others gunned down who re-
sponded by firing back but it was not a general ambush as they
would like you to believe.

As I said, after they had retreated, and I might just add that in
the course of their retreat where you—where the agents were help-
ing each other leave the property, that was the first time that I ac-
tually got to see an agent and was totally shocked by the number
of individuals involved because I had in the course of the morning
tried to—you know, I would ask people who’s out there and where
are they and they said, well, they are hiding behind the vehicles
and so on. I couldn’t see anybody, so it wasn’t until they got up and
beian to leave and my mouth dropped open. I was totally surprised
at how many there were.

As I said, after they'd left, we figured retaliation. We figured
with agents wounded and dead that they’d want to get even. There
was a lot of fear inside on the part of the residents that they would
come back perhaps at night and try to get revenge on us. :

So some began to grab weapons or to pass out weapons to others
that didn’t have weapons and so on. Some that already had weap-
ons were getting extra magazines or whatever with ammunition in
it and so forth. David Koresh had been wounded twice that morn-
ing, once at the front door and having been wounded there, he
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slammed the door and ran upstairs where he ended up being shot
again.

During that first day, he was laying in a little hallway that went
back to the central tower feeling that he was about to die. He was
bleeding profusely. He thought his hip was shattered.

But word got to him that people were grabbing weapons, weap-
ons were being brought out of where they’d been stored. And even
though I didn’t hear it personally, the word came down to us who
were in the chapel area that we were to put our faith in God. We
were not to feel that the guns were going to be our protection. Any-
body that didn’t have a weapon prior to the raid itself or people
who had weapons who were getting extra weapons or extra ammu-
nition were to put them all back where they came from.

And not everybody apparently knew where they went, so a lot of
them were just dropping them where they, you know, happened to
be when the message came around. And so I picked up several
weapons and took them back. I asked where they were supposed
to be kept and was told that they were kept in the concrete vault
area, which was basically behind the cooking area of the kitchen,
which is the base of the central tower.

And that was the first time I even knew there were weapons
stored in there. Like the ATF, I thought that whatever weapons
were out there were stored in the upstairs room that the ATF were
breaking into. I found out that that was stale information, they
hadn’t been there for several months.

So in taking the guns back and putting them back in the room
was the first time I was aware of where they'd been moved to.
What a lot of people don’t understand is that there were areas of
Mount Carmel that were off limits to most of the people.

People didn’t just go up to the rooms that were David Koresh’s
that were over the chapel or near the gymnasium. Probably one or
two people had access to the machine shop. No one else was per-
mitted in there. Other areas were off limits for various reasons. So
the fact that, you know, everybody knew things is an assumption.

For the next 50 days—and I might add before that, that during
the course of the morning word had come to us—you know, the
word was getting around how many wounded and who was wound-
“ed and so on, we learned that Peter Gents had been shot up on top
of the water tower. Peter had been working in there-——well, he built
some scaffolding in there and some platforms so that he could
scrub the rust off of our big metal water tower.

He was shot when he put his head out the top of the water
tower. That’s all I know about that. Peter Gibson was also shot in
there; Scott Cynoby. Jaydean Wendel was shot laying in her bed
on the second floor. She was the mother of four.

Unbeknownst for us for several weeks, David Jones had been
shot. I guess he was embarrassed about his shot because it was in
his buttocks or buttocks and it wasn’t until the nurses came into
the chapel one day and said, well, she just removed a bullet from
David Jones that we even knew he’d been shot. His children didn’t
even know that were in there with him.

Steve Schneider’s wife had been shot. The bullet had split her
finger up. It had skipped up her arm and had lodged in her shoul-
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der. There was a lot of people that were very upset to see this car-
nage, to see people killed, your friends killed and wounded.

And I'm not going to justify everything that perhaps been done,
but I do think that they had a right to self-defense and try to de-
fend the women and children. Under the circumstances, I think
anybody would have done the same if they'd been in our position,
not knowing what all was going on and what it was all about but
just being caught in the crossfire and so forth.

For the next 50 days, we basically went through varying degrees
of hell. I remember the night that I was sitting in the chapel when
it began to get dark, and I don’t remember the date but it was
when they first brought the tanks, the FBI brought the tanks into
play in the siege and we were sitting in the chapel. And you
couldn’t see out of the windows of the chapel.

They were like opaque, kind of that rippled glass that they put
in bathroom windows and so on. But all of a sudden the whole
building began to shake like an earthquake and so we went over
to the south wall of the chapel and cracked a window in order to
look out.

And half a mile away on the farm road that leads from Elk down
to the Bellmead area was this big convoy of trailers with the tanks
mounted on the top of these trailers and the ground for half a mile
was shaking and the building was shaking and yet we were hear-
ing on the radio that we had a fortified compound. And we kind
of said to ourselves if only they could be in here and realize how
flimsy this place is.

One of the girls, Lisa Farris by name, went into the foyer about
the time we saw the tanks being brought and picked out a World
Book encyclopedia and began to read up what they had written in
there about the various—the Bradleys and the various tanks that
were—we were being told were being brought down.

I can remember in the chapel area where I was there was a lot
of fear. People were making remarks like, well, if they have got
this kind of firepower, if they open up on us, this place is going to
look like swiss cheese. People were very concerned that they'd ei-
ther be shot by the tanks or if the tanks made incursions into the
building that we would be crushed by falling timbers and so on.

We were trying to cooperate. I believe David was sincere in his
cooperation with the ATF—excuse me, with the FBI negotiators.
He had originally been talking with the ATF and I believe he felt
he had a very good rapport with Jim Cavanaugh or whoever he
talked to on the 28th. So much so that I believe after the FBI took
over the operation, David demanded that Jim still be allowed to
talk to him on the phone because he felt this closeness to him.

At no time was there any hatred toward the ATF or toward the
FBI agents that were there for the things that were going on.
David had a very deep concern for people’s souls. As far as the ne-
gotiations were concerned, I believe they were trying to wear him
out, trying to—of course, in their doing their job, trying to get as
many out alive as possible and that’s commendable.

But this whole situation should never have happened in the first
place. It could have been handled so many different ways and at
different times to where no agents would have died and no resi-
dents of Mount Carmel would have died. But having gone through
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the initial raid and people being killed, we were trying to make the
best of it.

And children were being sent out. We were cooperating. It was

~my understanding that we were being told that we couldn’t all just
come out at anyplace at any time en masse. It was to be orderly.
It had to be arranged over the negotiating phones.

And so people like myself who was occupied with various jobs of
taking care of garbage, taking care of human waste and so on,
throughout the 50 days felt that in all likelihood the women, the
children, the elderly would be the first ones out and those of us
who were able-bodied and able to take care of necessary chores
would probably be the last, but we were sincerely expecting to
come out.

Everybody I know in there had their bags packed, but as the 50
days wore on, as the tactical team and the tanks began to do things
on a more and more—you know, more and more pressure was ex-
pended by them, which seemed to work at cross-purposes with
;vl'iit the negotiators were promising and so on, people began to

alk,

We observed what we considered immoral acts. FBI agents were
mooning people from the tanks. A number of individuals have testi-
fied to that and told me that. We had the electricity turned off, of
course, and most of our fresh or frozen foods were destroyed or
spoiled. So as I say, we went through varying degrees of hell with
‘noise, music, bright lights.

The children were suffering along with the adults. We were with-
out water. Having had our water tanks shot up, we were living on
rainwater. Whenever it would rain people would put buckets out
the window and collect rainwater. It was rationed. I doubt whether
anybody got more than eight ounces a day, if that. I lost 25 pounds
by April 19. I know others that lost about the same amount.

You say why didn’t the people come out. There’s two reasons.
One is fear. One is distrust. I take it back. There’s more than one
reason.

One is fear of what’s going to happen to you if you come out. One
is distrust because you’re being told certain things that aren’t tak-
ing place.

The negotiators had promised that if certain people come out,
they could keep their Bibles when they were taken to jail. I'd been
told if I came out I could go and live with my daughter in Califor-
nia, but everybody that came out we saw was being handcuffed and
carted off to jail. We were hearing their Bibles were being taken
away from them, their bags and whatever they brought out with
tﬁem were being confiscated and held as evidence and things like
this.

So even though we all had our bags packed, as time went on,
people began to maybe not even take them with them when they
exited. One of those was Kevin Whitecliff, who was in the chapel
with me. He had a bag packed and when he came out, he just gave
all his clothes away. He says I'm not going to get to keep these,
so if you want them, you know, go ahead and use them.

And as a result of the lack of water, we were starting to wear
anything we could find, you know. We even got into the supplies
that—David and the guys that went to gun shows, they had bought
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up large supplies of camouflage clothing. We got into that because
our clothes were dirty and we couldn’t wash them, we didn’t have
any water.

We didn’t wear them as a statement. We didn’t wear them to
hide in amongst the bushes or anything like that. It was simply a
matter of necessity in order to have some element of cleanliness.

There were people that came out of the building, especially in the
last week or two before April 19, that had grenades thrown at them
or fired at them. Steve Schneider was one of them and he was the
one—one of the ones that was doing the negotiations with the FBI.
He was going out at various times and picking up batteries or milk
or whatever that the tanks would bring in, a lot of which was
bugged as you've probably learned in these hearings. We found a
lot of them we probably—there was others we didn’t find. But even
Steve Schneider in coming out to pick up something one day had
two of these flashbang grenades lobbed at him; scared the daylights
out of him,

So on the 19th of April, I was in the chapel. It was still dark and
I was using the lights from the floodlights that they had on us at
night. These sleep deprivation methods that they were using some-
what backfired in a sense because 1 was using the light to try to
transcribe one of David’s studies that was on tape. I was listening
to it and trying to write it out in longhand using this outside light.

I remember about 6 o'clock, or give or take a few minutes, we
were told over the loudspeakers that tanks would be inserting
holes into the building or poking holes into the building to insert
gas. Since I happened to be awake and others that were awake, im-
mediately we began to wake up everybody else and let them know,
you know, to expect this attack, this gas being sent in.

Some of us had gas masks. The children didn’t. Most of the
women didn’t. I believe it’s been testified to this committee that
water tends to aggravate that gas and I can testify to that.

I can’t tell you exactly how the children dealt with it, but if
water aggravates it, then trying to wrap wet towels and wet blan-
kets around you to survive probably only made their suffering
worse since they were in a cul-de-sac type room with no ventila-
tion, no windows, and only one door, which at least once was the
gas was fired in at point blank range into that area.

Questions have come up like why didn’t you put the children in
the bus where there was relatively clean air? But during our trial
it was testified that the storm shelter, the underground storm shel-
ter, ai they called it, or the bunker, was one of the first things they
gassed.

The northwest corner of the building had been pushed in by the
CEV and when the driver was asked why he did that, he says be-
cause they’d heard there was a trap door in there and it was his
job to push building material and so forth over the trap door so no-
body could escape. So to me, it’s a dishonest statement to say, well,
why didn’t you put the children in the bus.

As I say, there was a lot of concern about people if they came
out whether they would be shot. Those of us in the chapel were -
dodging the ferret rounds. They were like rockets coming through
the windows and through the walls.
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When 1 first heard they were going to inject gas other than from
the nozzle of the CEV, in my uneducated understanding, I'm think-
ing of Hollywood where a grenade is thrown into a room and some-
body runs over picks its up and throws it back out the window if
you won’t want it. I mentioned that to somebody and they said,
well, you can’t pick them up, they're hot.

And 1 said, well, maybe we could use a glove. We never got to
see them. They whizzed past your head so fast that, as I say, it
was like a rocket. The only time you could see them at all is when
they hit a wall and stuck in the sheetrock and the hissing and so
on. :
Anybody that was hit by them could be severely hurt. I heard
Jimmy Riddle being hit in the face and happened to have his gas
mask on and was only knocked down and wasn’t seriously hurt by
one of them. But other than that, I don’t know what was going on
at the other end of the building because after 6 hours of gassing
and 6 hours of tanks penetrating the walls, pushing on the walls,
destroying the gymnasium at the back, those of us in the chapel
were virtually cut off from the rest of the building.

The roof of the gymnasium had collapsed and had blocked the
back stairs that went up to David Koresh’s rooms. A tank had come
through the front door area on numerous occasions. The last one
right into the chapel area, was spraying gas there.

They continued to push on the front of the building to where the
whole first floor hall that ran the length of the building was
blocked with the dividing walls in the various bedrooms being
pushed back into the hallway and the sheetrock and the two-by-
fours cutting off any opportunity for us to have contact with the
people at the other end in the cafeteria or whatever.

We were not able to get upstairs and whether the stairs out of
the cafeteria were still usable, I don’t know. I was not—as I said,
we were cut off to the point where we couldn’t—didn’t have contact
with any of those people up there.

At one point, probably around there, I'm not real good with time,
but I'd say around noon, somebody came into the chapel and told
us the building was on fire. We instinctively—I had the feeling—
I don’t remember them actually saying where it was, but my recol-
lection was the feeling of everybody in the chapel was it’s upstairs
in the front somewhere.

And so we moved away from the front of the building and got up
on the stage and went round behind a partition that was built on
the stage of the chapel. And on the south wall a tank had knocked
a hole in the—from the outside in.

There was a big heap of sheetrock and lumber and so forth that
the tank had pushed in. And the first ones to get to that hole were
David Thibodeau and myself and we hesitated for a moment in
coming out. The conversation, as I remember it, was if we come
out, well, we'll be shot.

We knew there were sniper’s nests—sniper positions on the
south side. There was one that was sandbagged over near the
fence. We knew that there were agents inside our boat shed. We
knew there was a tank parked next to the boat shed under the
tree. There were individuals outside of the tanks.
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And I might add that all through the 51 days’ siege, if all we
were were a bunch of crazies that wanted to kill agents, we had
endless opportunities to fire on them if we so chose and we didn’t.

Mr. CoBLE. Pardon me, Mr. Doyle.

Point of inquiry, Mr. Chairman. Do we have a time frame here?
I don’t mean to be cutting Mr. Doyle off.

Mr. McCoLLuM. No, he is being permitted to finish his state-
ment. He is on Mr. Clinger’s time.

Mr. COBLE. I came in late and didn’t know.

I apologize to you, Mr. Doyle, if I interrupted you.

Mr. DoYLE. Thank you.

So there was this moment of hesitation on the part of David
Thibodeau and myself as to what would happen if we came out, out
of the hole, would we be fired at. There was some concern about
it.

We were surrounded by tanks. There were Bradleys. There were
the CEV’s. And they had been, as I say, lobbing these ferret rounds
or firing these ferret rounds most of the morning, and they sounded
kind of like mortars or whatever. You couldn’t tell whether they.
were firing at us other than those or not.

If they had used silencers, we wouldn’t have known. So in that
just moment or so of hesitation, other people were crowding in be-
hind us to the point where eventually 10 people were crowded in
a little narrow space behind this partition. What I recall in looking
out the hole and deciding whether to jump out was that all of a
sudden smoke came along the outside of the building, along the
south wall of the chapel heading from west to east toward the back
of the building, and when it got to the hole it was like it just got
sucked in where we were and the whole area that we were in just
turned pitch black, and almost immediately it was like you could
feel heat over your head and on both sides, and I found myself
gown on the floor rolling around trying to protect myself from the

eat.

My hands were the only areas that were basically uncovered. I
did have a gas mask on at the time, in spite of the fact that the
filter had blocked up about 30 minutes after the gassing started.
I had been told that earlier in the morning, that the filters
wouldn'’t last long, and when it did block up, I had taken my mask
off, only to find my face burning and stinging. It was like you had
acid all over you.

So I put the mask back on. I felt I would rather suck air through
the blocked filter than continue with this burning sensation. I saw
other adults that had less clothing on than myself stinging and cry-
ing in pain because of the CS gas getting on their skin, and be-
cause they were uneducated in the use of gas or what it was like,
some of them were trying to wipe it off with minimum amounts of
their drinking water, perhaps a rag or whatever, only to find that
it made it worse, so as I say what the children would be going
through only God knows.

There came a point in my rolling on the floor and in trying to
protect myself from the heat and being in the pitch black not able
to see with the voices of those behind me screaming kind of got
through to me. I recognized who they were, I could identify the
voices.
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That kind of galvanized me to just leap to my feet and jump or
dive head first in the general direction of where I figured the hole
was. I landed on the sheet rock face down and kind of slithered out
on to the ground.

When I stood up, the skin was rolling off my hands, my coat was
all melted on my back and smoking. I looked back over my shoul-
der, and the hole I had just come out was a mass of flames, and
the first thought that came to me was I am the only one, I am the
. only one to get out.

I was in shock and pain, and I staggered away from the building,
and I ran into the razor wire fence and had kind of forgotten that
they had surrounded us with this razor wire and I ran slam bang
into it and I tried to look, you know what do I do now, where do
I go.

I looked to my left and I looked to my right, and as I did I saw
‘David Thibodeau and some others walking up to the front gate
with their hands in the air. It was the first time I realized that oth-
ers had got out besides myself and not only that, but some of them
had come from the same area, and I hadn’t even seen them leave,
everything was so pitch black, they had walked right past me and
managed to get out.

So I decided to follow them, and as I rounded the corner of the
drive some perhaps 60, 70 yards behind the three or four individ-
uals ahead of me, I presume it was an FBI agent over near the tree
who was dressed in camouflage yelled at me to come over to him,
and I kind of staggered over there, and limped over there. I didn’t
realize that my left ankle was burned, the right side of my face was
burned, both hands, and I was in a great deal of pain and the
grm}l{xsld was all chewed up like it had been plowed because of the
tanks.

So I hobbled over to him and he was screaming at me that he
would blow my so-and-so head off if I didn’t—you know, if I made
a false move and keep my hands up and come over here because
he wanted to know where the children were. Unfortunately, I
wasn’t able to tell him, I didn’t know. I had been sick all day the
day before, and had stayed in my bed and I was pretty sick most
of the 19th, so that I had laid on the floor in the chapel between
the pews most of the morning trying to keep my head out of the
direct contact with these ferret rounds, and so I wasn’t much help.

I made suggestions that maybe they were in the bus because I
didn’t know they had blocked the entrance. I said normally they
_were upstairs with the mothers, and I might just make this com-
ment that on the 28th all the rooms that you see the ATF agents
firing into on the second floor, all had women and children in them.

They were all where the children stayed, that whole front row
and around both corners were rooms with women and children in,
But anyway, since I wasn’t much help to him and he ordered me
t,tl)1 go on up to the gate, and be arrested along with the rest of
them.

So I staggered away from him with his threats in my ears, you
know, if I made one false move that he would blow my head off.
I got up to the gate and when I got there, there were four of us
that had come out of the fire, four men already laying on the
ground handcuffed. I was told to start a new row behind them, get
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down face down on the ground, and 1 was handcuffed in spite of
the burns, and it was about that time that I saw the huge fireball
that so many have seen on the video go off, and I pretty well wrote
everybody off at that point.

I figured no one was going to get out of there after that, and then
all of a sudden Ruth Riddle was brought up and laid down beside
me. Ruth had jumped out of a window, I found out later, and in
the process had broken her ankle, her knees and her legs were
burned, not very badly, but enough to be painful, and she was put
down beside me, and some agent, FBI agent, I presume, grabbed
her by the hair and was jerking her head back and forth screaming
at her what is your name, tell us where the children are, and Ruth,
who was in shock and in pain, wasn’t answering.

I didn't understand why, and I heard a voice off to my right say-
ing you better quit that, they are taking pictures. So he let go of
her hair, you know and jerking her head around and he let her go
and he turned to me and said, “What is her name? She won’t an-
swer me.”

I said—I had already given my name, they had already taken
pictures of us laying on the ground and so forth, and I didn’t un-
derstand exactly why she wasn’t answering. I asked her later dur-
ing the trial when I had an opportunity to talk to her, she said she
was just in so much pain and shock that, you know—it isn’t that
she was being hardheaded or anything, but at that point when he
asked me what her name was, I said, “Look, I don’t know why she
doesn’t respond, why she is not answering, but that is her right.”

We are told that you don’t have to say anything unless you have
your lawyer present, so I didn’t know whether that was her reason
or not, but I says, “If she doesn’t want to answer, then I am not
going to tell you her name, either, that is her privilege.” I said, “I
don’t know the reason.”

Shortly after that, I was put in a Bradley. Somebody in command
made a decision that I was bad enough and they put me in a Brad-
ley and it felt like you were being dragged down the road on your
stomach, but they did take me to a medical tent where 1 was given
morphine and it was decided by the doctors there to send me to
Parkland Hospital in Dallas. I passed out on the helicopter. I don’t
remember when I arrived or when I woke up. But as I said, I pret-
ty well had written off everybody in the building, including my own
daughter, my 18—

Mr. McCoLLuM. Mr. Doyle, I know it has been tough on you, you
have told us your story. I think you will have an opportunity to an-
swer questions and to do more at a later date. We have been very
lenient in the time because of the circumstances, and we are going
to have a couple of presentations. There will also be a little devi-
ation from what we normally would do.

[The prepared statement of Mr. Doyle follows:]
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PREPARED STATEMENT OF CLIVE DOYLE, BRANCH DAVIDIAN

I wish to thank the Sub-Committee for the opportunity
to speak at these hearings. If truth and justice are really
the important concerns here, then it puzzles me that only 2
of all the survivors, David Thibodeau and myself, have been
permitted to address the Committee. Several survivors were
in the Washington area last week, but were not called upon
to testify. There are nine others incarcerated in the
Federal Prison system who I know for a fact would be more
than willing to tell their experience. I guess it is up to
me to speak on behalf of these and other survivors. It also
rests upon my shoulders to speak for the 82 people who died
at Mt. Carmel, including 29 children, who are not able to be
here to speak for themselves. I therefore consider it a
. privilege and a duty to represent them here today.

1. The first thing I want to say is there was no ambush.
Any warning that most of the residents had was only minutes
before the trailers containing the Agents arrived.

2. (A) The first shots fired, as far as I was aware, were
at the front door area, right after David made the
statement, "Hey! Wait a minute. There are women and
children in here. Let’s talk about this."

(B) Others in the back and upstairs would have
testified that it was firing from the helicopters which they
heard first. -

3. I disagree with the Tarrant County Medical Examiner’s
"finding in their autopsies of both Perry Jones and Winston
- Blake. Perry was shot in the stomach at the front door.
Winston was shot by the people in the helicopters.

4. It was those inside who initiated the 911 calls. Any
delay which took place in getting help for the wounded ATF
agents was caused by the fact that it took some 45 minutes
for Larry Lynch to contact those in charge of the raid.

5. The accusations against the residents of Mt. Carmel is
that they murdered the 4 Federal Agents killed that day,
Feb. 28. These agents were not murdered. To defend
oneself when under attack by an invading army can hardly be
described as murder. If the accusation holds that our
people murdered the agents, then the same label of murders
must be put upon those agents who shot and killed those on
the inside, probably moresoc in the fact that the ATF
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initiated the circumstances. As much as I regret their
deaths, let me say this. I have seen no evidence that
proves just who shot these agents. Having gone through 7
weeks of trial in San Antonio the Government took great
pains to prove murder and failed to do so. All 11
defendants were found innocent of conspiracy and murder, by

a jury.

6. For the next 50 days extreme privation and suffering was
endured by all inside including the children. Decisions to’
-cut off the electricity, destroy all the fuel, cars, trees,
etc. to buzz the building with helicopters and play loud
music and other noises was certainly not conducive to
winning our respect or cooperation. And it cextainly could
not have had a beneficial effect on the children over which
we hear so much concern voiced. Lack of proper food, water
and sleep caused many of the adults to lose as much as 25-30
pounds in weight. Just what effect do you think it had on
small children?

7. ‘During the siege we had the opportunity to see the tanks
continually run over Peter Gent’s grave. Agents were
observed mooning the residents inside and agents were quite
observed outside their vehicles at no time were shots fired
during these incidents.

8. Nor were any shots fired on April 19, as far as I cduld
hear. The question is often asked why didn’t people come
out? Let me just say that the treatment of those who did
was not in accordance with the promises made about how
certain ones would be treated. Also the lobbing of grenades
at individuals, prior to the 19th, people who came out of
the building -- including Steve Schneider -- was not
conducive to making those on the inside trust those on the
outside. .

9. The words of Bryon Sage saying, "This is not an
assault. We are not entering the building," were belied by
the fact the CEVs were definitely entering the building --
in the gymnasium, the front door area, the kitchen area to
name a few. The firing of ferret rounds through windows
and walls was definitely taken as an attack by those inside.

10. For the FBI to say that, "You'd think they would have
put the children in the bus where it was safe," was a
complete subterfuge knowing as they did that the entrance to
the bus had been blocked since early morning by the CEV
pushing in the NW corner for that very purpose.
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11. Suicide was not a doctrine of the Branch Davidians, nor
was there a general plan to commit suicide on April 19 to my
knowledge. There was concern that if we should all come out
together that the FBI might open fire on us and that many
would die.

12. Everyone I know of, in the area I was located, had
their bags packed preparatory to coming out. Most of those
I had contact with seemed relieved that we would scon see an
end to the standoff when David finished writing the seven
seals out, not that we really looked forward to going to
jail, but we were resigned that if that was the route God
chose to take us, then so be it.

13. I saw adult people suffering from the effects of the CS
gas in the chapel area where there was ventilation and can
only imagine what the women and children were going through
in the enclosed area of the concrete vault without masks.

14. By about 11 or so in the morning those of us in the
Chapel were pretty much cut off from the other areas of the
building. The gymnasium was half collapsed blocking the
back stairs. From the continual pushing on the front of the
building, by the CEVS, the hall on the first floor was
blocked by sheet rock and 2 x 4s. So we were virtually cut
off from the cafeteria area.

The ‘penetration into the front door area had also
blocked or damaged the front stairs as well. Once the fire
started most of those inside were trapped. The concept that
all the penetrations were escape routes did not prove true.
The majority of the 9 who survived escaped through windows
-- 4 from the second floor and one from the chapel. Only 4
who escaped through a tank created hole on the side of the
chapel made any use of the breached walls.

15. Although much speculation is made that the residents
lit the fires I personally did not see where or how the
fires started. Please note: I am not an expert on guns,
gas or fires. But I‘ve heard enough of these hearings to
see that the Govt agents have been given ample time to
justify their actions and present their theories on
everything from day 1 to the end. It is my opinion and my
request that in all fairmess to those surviving victims of
these atrocities, that Ramsey Clark, the former Attorney
General, who just happens to represent a good many of the
survivors and the families of these who died, be permitted
to speak to the Committee at the same time as Janet Reno, on
Monday the 31st.
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Mr. McCoLLUM. Mr. Scott, you are recognized for 5 minutes.

Mr. Scort. Thank you, Mr. Chairman. I had made several ques-
tions for Dr. Quintiere, but I understand he has a presentation and
the presentation will answer my questions, so why don’t I just——

Mr. McCoLLUM. You are going to yield him the 5 minutes plus
what it takes for the presentation?

Thank you.

Dr. Quintiere, if you would do that, I think that might be helpful
to all of us.

STATEMENT OF JAMES G. QUINTIERE, PH.D., PROFESSOR OF
FIRE PROTECTION ENGINEERING, UNIVERSITY OF MARYLAND

Dr. QUINTIERE. All right. I have a statement that I would like
to read, and at some point I would like to show a video if that is
all right.

Mr. McCoLLUM. You may proceed, Dr. Quintiere.

Dr. QUINTIERE. OK. Shortly after the fire at the Branch Davidian
compound at Waco, TX, on August 19, 1993, I was asked to contrib-
ute to the fire investigation. In doing so, I enlisted the support of
Dr. Fred Mowrer, also of the Department of Fire Protection Engi-
neering at the University

Mr. SCHUMER. Excuse me, sir, would you just pull the micro-
phone up a little more closely.

Thank you.

Dr. QUINTIERE. We visited the Waco fire site during April 22-24.
At that time we joined the team under Paul Gray, who is at my
left, from Houston, and that team also consisted of Thomas
Hitchings of Pittsburgh, William Cass of Los Angeles, and John
Ricketts of San Francisco. The group under Paul Gray would focus
on the cause and origin of the fire. We would analyze the develop-
ment of the fire and draw interpretations and conclusions from
that analysis.

Principally we had visual data to work from.

The fire had completely leveled the compound so that no signifi-
cant structural remains were available to establish the develop-
ment of this fire. However, this fire was probably one of the most
extensively recorded fires in history.

Not only were commercial television stations continuously record-
ing this event, but surveillance government planes were taking still
photographs and using a forward-looking infrared known as a
FLIR, F-L-I-R video, that is an infrared video. These visual records
became the principal source of our data for this analysis.

The video and photographic data were made available to us by
the FBI. Video copies of the data we requested were given to us
at the FBI headquarters in Washington, DC, on April 25.

Subsequently, the FBI video and photo laboratories supplied ad-
ditional materials and support as requested during our investiga-
tion. The data included television coverage of the fire by the Cana-
dian Broadcast Corp., and by Channel 10 Waco.

These were representative of the commercial stations that were
recording. Also we had the FLIR, the IR video recording, and aerial
photographs. These covered the period of the fire, approximately 12
noon central daylight time to approximately 12:30.
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The principal source of the data to establish the inception of the
fires and their locations is the FLIR video. Based on the calibrated
clock of the FLIR, this was calibrated to the national standard
time, I believe, the day before they used it. That was used as our
official time.

There is a time also on the Canadian broadcast tape, it is eastern
time, not central time, and it is off by 19 seconds. So we were able
to use the FLIR video as the official time, if you will, in this study.
From this visual data I was able to determine the point of origin
of the fires, their growth rates, and estimates of the fire energy
output rates at critical transition points in their development.

I also drew conclusions on the nature of the ignition sources, the
role of the tear gas, the effect of the wind, and the survivability
time of the occupants. I will summarize these conclusions and how
they were determined. In addition to this statement, I would like
our official report and a video I made for the criminal trial to be
submitted for the record of this hearing.

[The prepared statement of Dr. Quintiere follows:]
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PREPARED STATEMENT OF JAMES G. QUINTIERE, PH.D., PROFESSOR OF FIRE
PROTECTION ENGINEERING, UNIVERSITY OF MARYLAND

BACKGROUND:

My names is James Quintiere. I am a professor of Fire Protection at the University of
Maryland, College Park, MD. Before coming to the University, I was a Division Chief in
charge of fire research at the Center for Fire Research of the National Institute of Standards
and Technology. I have 25 years of experience in fire research, education, and in the
science of fire growth. I am currently Chairman of the International Association for Fire
Safety Science, a world organization of scientists and engineers for the promotion of fire
research and its beneficial applications.

=
Shortly after the fire of the Branch Davidian compound at Waco, Texas on April 19, 1993, 1
was asked to contribute to the fire investigation. In doing so, I enlisted the support of
Dr. Fred Mowrer, also of the Department of Fire Protection Engineering, University of
Maryland. We visited the Waco fire site during April 22-24, 1993. At that time, we joined
the team under Paul Gray (Houston), which also consisted of Thomas Hitchings (Pittsburgh),
William Cass (Los Angeles), and John Ricketts (San Francisco). The group, under Paul
Gray, would focus on the cause and origin of the fire. We would analyze the development
of the fire, and draw interpretations and conclusions from that analysis.

VISUAL DATA:

The fire had completely leveled the compound, so that no significant remains were available
to establish the development of this fire. However, this fire was probably one of the most
extensively recorded fires in history. Not only were commercial television stations
continuously recording this event, but surveillance government planes were taking still
photographs and using a forward looking infrared (FLIR) video. These visual records
became the principal source of data for our analysis.

The video and photographic data were made available to us by the FBI. Video copies of data
we requested were given to us at the FBI Headquarters in Washington, D.C. on April 25th.
Subsequently, the FBI video and photo laboratories supplied additional materials and support
as requested during our investigation. The data included television coverage of the fire by
the Canadian Broadcast Corporation (CBC), by Channel 10 of Waco, the FLIR video
recording, and aerial photographs. These covered the time period of the fire, approximately
12:00 to 12:30 p.m. CDT.

The principal source of data to establish the inception of the fires and their locations is the
FLIR video. Based on the calibrated clock of the FLIR, the other video and photographic
records could be correlated, and a comprehensive visual record of this fire could be

2
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established. From this visual data, I was able to determine the point of origin of the fires,
their growth rates, and estimates of the fire energy output rates at critical transition points in
their development. I also drew conclusions on the nature of the ignition sources, the role of
the tear gas, the effect of the wind, and the survivability time of the occupants. I will
summarize these conclusions, and how they were determined. In addition to this statement, I
would like our official report and a video I made for the criminal trial to be submitted for the
record of this hearing. If you wish, I can review the video as well.

IGNITIONS:
At least three separate fires began in the compound on the day of April 19, 1993.

Fire 1: The first began at 12:07:42 pm CDT in the front room of the second floor right
tower, This is believed to have been a bedroom. We can expect the furnishings to be
indicative of a crowded bedroom. I counted about 7 mattress box springs remains jin the fire
debris at this general location, presumably from this and adjoining rooms.

The precise time of the onset of this fire can be determined because of the characteristics of
the FLIR camera. The FLIR camera records the intensity of light and heat radiation in the
wavelength range of 8 to 12 micrometers (u.m.). This is a contrast to what our eye sees
which is in the range of 0.4 to 0.7 u.m. As a result, the FLIR operated on autoranging
which would set the center of its gray scale to the ground temperature (say roughly, 81 F).
Then it set its range 40 degrees above and below this mid-temperature. Hence, as an object
in the field of view emitted- more radiation due a temperature increase, the object would
appear more white on the IR video. For an 81 F midrange temperature, this would mean
that a change from grey to white color would indicate a temperature increase to 120 F or
higher. Reflected sun light could also.cause white images, and the FLIR could penetrate
smoke roughly 20 times more than the naked eye. Thus, the FLIR could see through cold
light smoke; but as the smoke became hotter and thicker, it would see it as white smoke.
The FLIR sensor would become saturated at 194 F, above which the image would not be
distinguishable. Consequently, the FLIR could detect, by a color change to white,
temperatures as low as approximately 160 F (+/-30 degrees due to autoranging). And, it
could see through much of the early light smoke of the fire that would obscure the building
by normal viewing. The FLIR is the definitive key to the detection of these fires.

The image of the temperature rise of the first fire is seen in Figure 1 (Report, Fig. 10). This
is seen in the second floor south corner bedroom. The first sign of this temperature rise was
seen at 12:07:42 in the front side of this room. The image in this photograph occurred 9
seconds later, and is due to the transport of hot gases within the room.

In a similar manner, the other fire starts were determined. It appears that they all began on
the perimeter of the building.

Fire 2: The second fire began in the dining room on the first floor level, approximately one
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minute after the first fire, at 12:08:48 pm CDT. This is seen on the FLIR video by a hot
plume rising from the rear of the dining room. On surveying the fire debris, I counted 20
burned stacked chairs in this general location within the dining room.

Fire 3: Nearly one minute after the dining room fire began, the third fire is seen in the
chapel window on the right side of the building at 12:09:45 pm CDT. This is shown in
Figure 2 (Fig. 23 of our report). The dining room fire is also visible, and the bedroom fire
has now affected adjoining rooms, adjacent and above.

Less than a minute later, a related or separate fire is seen to occur in the debris area behind
the chapel at 12:10:23 pm CDT. This is shown in Figure 3 (Fig. 26 of our report). This
could have been connected to the previous chapel fire. The time difference between the two
fire observations is comparable to the time associated with flame spread on a liquid fuel
poured between the two points.

-
Figure 4 (Fig. 27 of our report) shows an aerial view at about the time of the possible fourth
fire start. By comparing this to the previous figure, it can be seen that the visible smoke is
much more evident than in the FLIR image of Figure 3. This shows the advantage of the
FLIR in being able to see through this smoke.

FLASHOVER:

Following ignition of these fires, the next significant event is flashover. This marks the
transition point of a discrete fire in a room to a fully developed fire in which flames now fill
the room and emerge from the windows. It is rapid, and can take place in seconds. It
occurs after the room is sufficiently heated. It marks the difference between survivable and
non-survivable conditions in that room. These events can be seen, directly and indirectly,
from the video records.

The first is seen directly for Fire 1 as shown as window flames appear in the split screen
images of Figure 5 (Fig. 58 of our report). This occurs at 12:09:42, two minutes after the
start of that fire. Calculations show that this fire growth rate for the initial burning item
would be rated as “fast” according to NFPA standard 72E. Its energy release rate would be
about 2 megawatts (MW) at flashover. This is compared to an estimated 50 (k%) that was
necessary for detection by the FLIR. The detectable fire is like a 1 ft® gasoline fire at
flashover.

Fires 2 and 3, in larger rooms, grow much more rapidly than the bedroom fire. Flashover
occurs in about 2.5 minutes for the dining room (12:11:07), and in 4 minutes for the chapel
(12:123:49). Figure 6 (Fig. 39 of our report) shows the effect of flashover for the chapel by
black smoke which suddenly emerges from the front opening in the building. This smoke,
pouring into the 25 mph wind, is due to the overpressure caused by the sudden increase of
energy associated with flashover in the chapel.
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FIRE CAUSE:

It is concluded that these three fires, occurring nearly at 1 minute intervals, were
intentionally set from within the compound. Even if the tank battering had caused the
spillage of fuel from lamps, a match would be needed to initiate the fire. An electrical spark
is ruled out because the electric power was shut off in the compound. It is obvious that these
three fires needed an ignition source deliberately placed in each of the three locations. Also,
none of these three fires could have caused any of the others because their growth rates
would not provide sufficient heating to cause such remote ignitions. Any external heat
source that might have been used to start the fires would have clearly been visible on the
infrared video. This was not seen. Although normal furnishings and interior construction
characteristics would provide a means for fire propagation, the more than usual rapid spread
of these fires, especially in the dining room and chapel areas, indicates that some form of
accelerant was very likely used.

TEAR GAS:

Methylene chloride, used as a dispersal agent for CS tear gas, is flammable as a vapor at a
concentration of 12 per cent in air; however, it is not easily ignited as a liquid. In fact, it
will put out a match on attempting to ignite the liquid. Although fire spread was relatively
rapid in the compound, these rates are not indicative of the much more rapid propagation that
would be associated with a flammable mixture in the air. Those rates would be in excess of
2 ft/s, and would be seen like a fire ball moving through the atmosphere of the interior of the
compound. No such characteristics were observed in this early fire growth.

Recently, I conducted additional experiments to access the role of methylene chloride as a
wetting agent to available fuel types in the compound, such as wood and paper. Since
methylene chloride is a liquid at normal temperatures, it could have been absorbed into the
furnishings of the compound. From my experiments, I can conclude that the methylene
chloride had no enhancement effect on the fire spread over room furnishings. Also, I can
conclude, from the flashpoint data (197 C or 387 F) of CS itself, that its deposition on
furnishings should not have had a significant effect on fire propagation either. Hence, the
tear gas had no bearing on the propagation of this fire.

WIND:

Wind effects did have a profound effect on the external fire spread over the compound. An
approximate 25 mph wind from the south, caused the fire plume to be bent at approximately
65 degrees from the vertical when the fire fully involved the compound. It is estimated that
the fire was expending 3600 MW at this time with an observed length of approximately

240 ft.

Wind effects did not appear to have had a significant effect on the fire growth within the
compound. This is seen in Fire 1 where flames and sm